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MEMORANDUM OF POINTS AND AUTHORITES

The Debtor originally initiated the State Court action against LVDF within a specialty
court within the Eighth Judicial District of the State of Nevada (the Business Court). LVDF is
seeking to remand the case back to the very court that the Debtor originally brought the action.

The Oppositions to the Motion to Remand are contingent on false assertions of fact and
twisting the record before the State Court beyond recognition. In essence (and as Debtor has a
history of doing in the litigation), Debtor, Mr. Piazza, Mrs. Piazza, and the VNV Dynasty Trusts!
present false facts as though they are true in an effort to mislead the Court.> Because the Debtor’s
and the Third-Party Defendants’ Oppositions are premised on the Court accepting their
contentions that: (1) LVDF has no standing to prosecute its counterclaims and third-party claims
because they are core claims that are property of the estate alone, (2) the State Court entered a
sanctions order on claims that are property of the bankruptcy estate and (3) the State Court has
already made final findings on the merits of Front Sight’s claims, their arguments fall apart once
the record is examined. The reality is that LVDF does have stand-alone claims against Mr. Piazza,
Mrs. Piazza, the VNV Trusts, Morales Construction, Inc., All American Concreate & Masonry,
Inc., Top Rank Builders, Inc. Efrain Rene Morales-Moreno, and Michael Gene Meacher which
are not property of the bankruptcy estate. The Third-Party Defendants along with Morales
Construction, Inc., All American Concreate & Masonry, Inc., Top Rank Builders, Inc. Efrain
Rene Morales-Moreno, and Michael Gene Meacher have hotly litigated this case and thus, know

they are not contingent on the fraudulent transfer claims which are property of the bankruptcy

! Ignatius Piazza, Jennifer Piazza, the VNV Dynasty Trust I, and the VNV Dynasty Trust II shall hereinafter be
referred to as the “Third-Party Defendants.”

2 Debtor and the Third-Party Defendants’ continued misrepresentation of the record in the State Court action is
evidence of their forum shopping. Put simply, Debtor and the Third-Party Defendants think that this Court, as a new
Court, can be misled to accepting arguments that have already been rejected and confirmed by Orders before the
State Court.
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estate — and/or are premised on findings of alter ego. The State Court has only entered sanctions
against the Third-Party Defendants as to the claims which are not property of the bankruptcy
estate and has specifically carved out any claims that are subject to the automatic stay. And, the
State Court has consistently rejected Front Sight’s attempts to make the preliminary January 23,
2020 Order into a final order and have entered two subsequent orders rejecting the very arguments
the Debtor and the Third Party Defendants now advance in front of this Court. Put simply, as
will be discussed further below, the arguments made in Opposition to the Motion to Remand are
belied by the record and consequently, the Oppositions to the Motion to Remand filed by Debtor,
Mr. Piazza, Mrs. Piazza, and the VNV Dynasty Trusts hold no weight.?

A. The Debtor’s Claims Against LVDF Should be Remanded

The most glaring omission from Debtor’s Opposition is the fact that Debtor was the party
that initiated the lawsuit against LVDF within the Eighth Judicial Court, State of Nevada,
Business Court. Debtor is the one who chose the forum and in doing so, believed the Business
Court (a specialty court) should hear the parties’ dispute. Now, Debtor attempts to disavow the
specialty court it originally chose to litigate these claims in by focusing on (and misrepresenting)
LVDF’s counterclaim and third-party claims. This Court should not forget that it was the Debtor
who voluntarily (1) chose the venue and (2) chose to proceed in the specialty court, the business

court, of the Eighth Judicial District.

3 The Official Committee of Unsecured Creditors also filed their own Opposition to the Motion to Remand which
accepted the representations about LVDF’s Counterclaims, and the record below, made by Debtor, Mr. Piazza, Mrs.
Piazza, and the VNV Dynasty Trusts at face value. That is not perhaps surprising given that Mr. Piazza admitted in
the creditors’ meeting that before Debtor filed voluntary Chapter 11 bankruptcy, he rescinded and therefore
excluded from his creditors list, hundreds of thousands of Front Sight members. By potentially skewing the
members listed as Debtor’s top 20 unsecured creditors, Debtor and Mr. Piazza have succeeded in having an Official
Committee that will follow Debtor’s lead.
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The case filed by the Debtor has been pending for over 4 years with a jury trial that was
set for October 2022. As the jury trial became closer, LVDF filed a motion for terminating
sanctions against the Debtor seeking to strike its complaint, and against the Third-Party
Defendants for each party’s failure to attend firm deposition dates after avoiding depositions for
over a year.* Although LVDF contends that the State Court should have entertained the Motion
for Terminating Sanctions as to the Complaint filed by the Debtor, the State Court utilized its
concurrent jurisdiction with the bankruptcy court to determine applicability of the automatic stay
under 11 U.S.C. § 362, and chose to stay such action against the Debtor at that time. In re Jeffries,
191 B.R. 861, 863 (Bankr. D. OR 1995) citing to In re Mann, 88 B.R. 427, 430 (Bankr.S.D.Florida
1988), Commonwealth of Pennsylvania v. Ingram, et al., 658 A.2d 435, 437 (Pa.Cmwlth. 1995).°
The Court was cognizant of claims that may be property of the bankruptcy estate and did not enter
an order that may affect such claims. Similarly, the Court was well aware of claims that were not
property of the Bankruptcy Estate and entered an appropriate order as to the terminating sanctions.

Now, the Debtor is in bankruptcy and is forum shopping by seeking to remove the entire

matter which involves non-debtors and non-bankruptcy estate claims. The State Court is better

*Is a separate filing, Debtor remarkably claims that it may be “irreparably harmed by the Terminating Sanctions
Order” entered against the Third-Party Defendants because “the Terminating Sanctions Order may have preclusive
effect as to Debtor.” AECF No. 43 at 3:1-3, id. at 19:21-24. But LVDF’s Motion for Terminating Sanctions as it
relates to Debtor relates solely as to Debtor’s own failure to appear for depositions. In other words, Debtor’s own
conduct has made it subject to potential sanctions. If Debtor did not want to face potential sanctions, it should have
appeared for its duly noticed (and “firm”) deposition setting. To the extent that the Debtor is asserting that Mr.
Piazza’s conduct has prejudiced the Debtor, then it is incumbent upon the Debtor and the Unsecured Creditor’s
Committee to seek to replace Mr. Piazza from controlling the Debtor.

5 The bankruptcy court is the ultimate authority to determine the scope of the automatic stay imposed by 11 USC
362(a). However, in this case, the state court proceeded properly because the automatic stay does not apply to
causes of action which are not property of the bankruptcy estate. Notwithstanding, the Debtor did have a remedy
that it chose not to seek. That remedy was that the Debtor could have filed an adversary proceeding seeking an
injunction to stay the proceeding. See, In re Gruntz, 202 F. 3d 1074, 1087(9th Cir. 1999) (“There also is a
procedural avenue to forfend state actions that are not subject to the automatic stay but that threaten the bankruptcy
estate: a request for an injunction under 11 U.S.C. § 105. The bankruptcy court's injunctive power is not limited by
the delineated exceptions to the automatic stay, nor confined to civil proceedings.”).
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situated in handling this case in a prompt manner because it is a specialty court, has jurisdiction
over all parties, has had over 4 years of hands-on experience in this case, has reviewed hundreds
of pleadings and has heard over a hundred motions as it was prepared for a jury trial in October
2022. Remand is appropriate and should be granted.

B. LVDEF’s Counterclaims are Not Property of the Estate.

Again, the Debtor’s entire Opposition is premised on its contention that “most, if not all,
of LVDEF’s claims in this action are property of the estate as they are (a) either fraudulent transfer
/ conversion / waste / conspiracy claims or otherwise allege injury to the Debtor, or (b) implicate
alter ego claims.” AECF No. 57 at 2:5-8; see also AECF No. 64 at 9:3-5; AECF No. 63 at 4:5-
10. But Debtor is simply engaged in revisionist history.

It is true that a number of LVDEF’s initial counterclaims, as filed in 2019, against Debtor
related to Debtor’s transfer of funds to the Piazzas and the VNV Trusts. However, during the
course of discovery, LVDF discovered something possibly even more ruinous to Debtor and the
Third-Party Defendants’ case: that after Debtor had breached the CLA in October 2017, various
third parties concocted a scheme to further defraud LVDF and to convince LVDF to continue
working with Debtor to fund the Project (despite its failures under the CLA).® Specifically, LVDF
obtained deposition testimony from a then non-party witness Efrain Morales-Moreno (who is now
a third-party defendant) that while his company and Debtor entered into a $36,000,000.00
Construction Line of Credit, he and Mr. Piazza had entered into a secret “side-deal” whereby they

agreed that Debtor would never utilize the Construction Line of Credit to complete the Project as

6 See Def. and Countercl. Las Vegas Develop. Fund LLC’s Notice of Mot. and Mot. for Leave to Amend the
Countercl., filed April 3, 2020; see also Decl. of C. Keith Greer in Support of Las Vegas Develop. Fund LLC’s Mot.
for Leave to Amend the Countercl., filed April 3, 2020 at Y 3, 5-6; see also Am. Countercl., filed March 30, 2021, at|

919 58-65.
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represented to LVDF.” Importantly, Debtor and the other third parties made false
misrepresentations to LVDF to adduce LVDF to release additional EB-5 funds to which Debtor
was not otherwise entitled.® LVDF alone was damaged by this fraudulent scheme; not Debtor.
Based on that discovery, on April 3, 2020, LVDF moved to amend its counterclaim to add new
parties to the lawsuit—Michael Meacher, Morales Construction Inc., All American Concrete &
Masonry Inc., Top Rank Builders Inc., and Efrain Rene Morales-Moreno—and to substantially
amend the Counterclaim to add allegations related to the scheme to defraud LVDF regarding the
Morales Construction Line of Credit. The State Court granted LVDF’s request over Debtor’s
objection.’

Debtor cherry-picks allegations from LVDF’s Amended Counterclaim while completely
ignoring this entire section of the Amended Counterclaim:

Material Misrepresentations Regarding the Morales Construction Line of

Credit

58. By October 2017, Front Sight was in breach of the CLA. Front Sight

had failed to timely obtain Senior Debt and provide LVD Fund with the EBS

documentation required under the CLA. Thereafter, Front Sight concocted a

scheme to further defraud LVD Fund and to convince LVD Fund to continue
working with Front Sight to fund the project.

59. Specifically, in or about October 2017, Counter Defendants Front
Sight, Piazza, Meacher, Morales, and the Morales Entities (i.e., Morales
Construction, All American Concrete and Top Rank Builders) entered into a
comprehensive scheme to further defraud LVD Fund. The scheme involved
Front Sight and the Morales Entities entering into a fictitious $36 million loan
agreement to give the false appearance that Front Sight had access to enough

7 See id.

8 Am. Countercl. at q 65.
® LVDF’s Amended Counterclaim was originally filed on June 4, 2020 with redactions (pursuant to the State Court’s
request and in light of Debtor’s expressed intentions to file a writ petition with the Nevada Supreme Court regarding
the amounts of money siphoned out of the Debtor by Mr. Piazza, Mrs. Piazza, and the VNV Dynasty Trusts). See
Defs.’ Answer to Pl.’s Second Am. Compl. And First Am. Countercl., filed June 4, 2020. LVDF’s Amended
Counterclaim was subsequently filed unredacted on March 30, 2021 without redaction pursuant to Court approval.
See Defs.’ Answer to PL.’s Second Am. Compl. And First Am. Countercl., filed March 30, 2021. Citations to LVDF’s
Counterclaim are to the unredacted Counterclaim, as filed on March 30, 2021, a copy of which is attached as
Exhibit 1.
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credit to complete the Project.

60.  Counter Defendants carried out the fraudulent scheme with the intent
that LVD Fund would rely on this false appearance of access to credit and
believe that the credit would in fact be utilized for construction of the Project.
Counter Defendants further intended that the fictitious loan agreement would
give LVD Fund a false sense of security so that it would release funds it was
withholding from Front Sight (pursuant to §3.1 of the CLA), and facilitate
continued solicitation of additional EB-5 investors by using the loan agreement
to give an appearance that Front Sight was putting more money into
construction than it really was.

61. In furtherance of the fraudulent scheme, on October 31, 2017, Front
Sight entered into the purported “Loan Agreement — Construction Line of
Credit” (“Loan Agreement’) with the Morales Entities. (See Exhibit 8). The
Loan Agreement was executed by Counter Defendant Morales. Per the terms
of the Loan Agreement, the Morales Entities were to provide Front Sight with
up to $36,000,000 of credit to be applied towards completing the Project.

62. Counter Defendants Front Sight, Piazza, Meacher, Morales, and the
Morales Entities caused this “Loan Agreement” to be executed with no intent
to ever utilize the credit line, and with knowledge that the Morales Entities
were not capable of extending or carrying the amount of credit purportedly
available under the agreement’s terms.

63. On October 31, 2017, Meacher represented to LVD Fund that:

“Attached please find fully executed documents between Front Sight
Management and our three primary contractors. This Construction Line of
Credit and associated Promissory Note extends to Front Sight up to $36,000,000
in construction credit pursuant to the terms of the agreements . . .

These documents and the attached construction line of credit along with the
upcoming Letter of Commitment from USCP should jump start the marketing
in both China and India. Please release the funds for the investor you now
hold and give me the vehicle by which we send the funds for Dr. Shah’s
marketing road show that we promised with his next closing. Also light a fire
under David and Kyle. Get them to put some serious effort to close the 26
investors in China who are currently looking for another project. There are now
no excuse [sic] for not closing more of these EB-5 investors.” (Emphasis
added)

64. Counter Claimant is informed and believes, and thereon alleges, that in
return for the Morales Entities entering into the fraudulent Loan Agreement,
Front Sight agreed to contract with the Morales Entities to perform
construction work on the Project. Morales, as the owner of the Morales
Entities, personally benefitted from the profit generated by the millions of
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dollars received from Front Sight.

65.  Rather than the construction funding coming from the Morales Entities
pursuant to the Loan Agreement, the Counter Defendants agreed that the funds
were to come solely from LVD Fund. The Loan Agreement was simply a ruse
to lull LVD Fund into soliciting more EB-5 funds, with the intent that the false
appearance of Front Sight having a $36 million line of credit would result in a

greater number of EB-5 investors coming forward.

See id. at pg. 30-32. Debtor also ignores the fact that each of LVDF’s counterclaims that are the
subject of Debtor’s Opposition included the Morales Scheme through incorporation. See Am.
Countercl. at 9 67, 89, 101.

While Debtor now claims that LVDF’s counterclaims only sound in harm to the
corporation and not to any single creditor, that is simply not true. The Counterdefendants and the
various third parties’ conduct related to the Morales Construction Line of Credit harmed only
LVDF; not Debtor. If anything, Debtor benefitted from the scheme by receiving additional EB-5
distributions from LVDF and avoiding (at least for a period of time) its obligations and failures
under the CLA.

After State Court approval, LVDF substantially amended the Counterclaim to focus on
the Morales Construction Line of Credit scheme. Thereafter, Michael Meacher, the Morales
Partis (Morales Construction Inc., All American Concrete & Masonry Inc., Top Rank Builders
Inc., and Efrain Rene Morales-Moreno), Debtor, Mr. Piazza, and the VNV Dynasty Trusts, all
filed separate motions to dismiss, requesting that the State Court dismiss the new counterclaims
against them pursuant to NRCP 12(b)(5). See Counterdef. Michael Meacher’s Mot. to Dismiss
First Am. Countercl., filed Aug. 3, 2020, a copy is attached hereto as Exhibit 2; Counterdefs.
Efrain Rene Morales-Moreno, Morales Constr. Inc., Top Rank Builders Inc., and All American
Concrete & Masonry Inc.’s Mot. to Dismiss First Am. Countercl., filed Aug, 3, 2020, a copy is

attached hereto as Exhibit 3; Counterdef. Front Sight Management LLC’s Mot. to Dismiss Las
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Vegas Develop. Fund LLC’s First Am. Countercl., filed Aug. 19, 2020 a copy is attached hereto
as Exhibit 4; Counterdef. Igantius Piazza’s Mot. to Dismiss Las Vegas Develop. Fund LLC’s
First Am. Countercl., filed Aug. 19, 2020 a copy is attached hereto as Exhibit 5; Counterdefs.
VNV Dynasty Trust I and VNV Dynasty Trust Il’s Mot. to Dismiss Las Vegas Develop. Fund
LLC’s First Am. Countercl., filed Aug. 19, 2020 a copy is attached hereto as Exhibit 6. In doing
so, each party conceded that LVDF’s Counterclaims (specifically, LVDF’s first, third, and fifth
claims for relief) related to the Morales Construction Line of Credit scheme. See id.

Notably, both Meacher and the Morales Parties contended, in their motions to dismiss,
that LVDF’s Fifth Claim for Relief, for civil conspiracy, relates solely to the fraudulent
transfers—the same argument Debtor and the Third-Party Defendants now advance before this
Court. See generally Exs. 2 and 3. In Opposition to both motions, LVDF reiterated that the Civil
Conspiracy claim was already amended to include all counter and third-party defendants and to
focus on their conspiracy to enter into the fictitious Line of Credit in order to defraud LVDF and
to convince LVDF to continue working with Debtor to fund the Project. Las Vegas Develop. Fund
LLC’s Opp’n to Counterdef- Michael Meacher’s Mot. to Dismiss First Am. Countercl., filed Aug.
17, 2020 a copy is attached hereto as Exhibit 7; Las Vegas Develop. Fund LLC’s Opp’n to
Counterdefs. Efrain Rene Morales-Moreno, Morales Constr. Inc., Top Rank Builders Inc., and
All American Concrete & Masonry Inc.’s Mot. to Dismiss First Am. Countercl., filed Aug. 17,
2020 a copy is attached hereto as Exhibit 8.

The State Court rightfully denied every motion to dismiss LVDF’s Counterclaims,
including but not limited to motions filed by Meacher and the Morales Parties. See Order Denying
Counterdef. Michael Meacher’s Mot. To Dismiss First Am. Countercl., filed Sept. 18, 2020 a

copy is attached hereto as Exhibit 9; Order Denying Counterdefs. Efrain Rene Morales-Moreno,
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Morales Constr. Inc., Top Rank Builders Inc., and All American Concrete & Masonry Inc.’s Mot.
To Dismiss First Am. Countercl., filed Sept. 28, 2020 a copy is attached hereto as Exhibit 10;
Order Denying Counterdef. Front Sight Management LLC’s Mot. To Dismiss First Am.
Countercl., filed Sept. 29, 2020 a copy is attached hereto as Exhibit 11; Order Denying
Counterdef. Ignatius Piazza’s Mot. To Dismiss First Am. Countercl., filed Sept. 29, 2020 a copy
is attached hereto as Exhibit 12; Order Denying Counterdefs. VNV Dynasty Trust I and VNV
Dynasty Trust II’s Mot. To Dismiss First Am. Countercl., filed Sept. 28, 2020 a copy is attached
hereto as Exhibit 13. In doing so, the State Court necessarily concluded that both the fraud and
the civil conspiracy claim (LVDEF’s first and fifth claims for relief) incorporated and included the
Morales Construction Line of Credit scheme. If the State Court had concluded otherwise, it would
have dismissed Meacher and Morales from each of LVDF’s counterclaims. It did not.

Nothing has changed since then. Rather, the parties have all been litigating the case before
the State Court understanding that LVDF’s First, Third and Fifth claims for relief all relied, in
substantial part, on the Morales Construction Line of Credit scheme.!® Put another way, LVDF
does not have to prove up a fraudulent transfer claim to prevail on its First, Third, and Fifth Causes
of Action. LVDF may, instead, only prove that the Counterdefendants and Third-Party
Defendants entered into an agreement to defraud, and in fact, did defraud, LVDF in making

misrepresentations about the Morales Construction Line of Credit. It is only the Second and

10 To be clear, LVDF’s Third counterclaim is for intentional interference. While it does include reference to the
transfer of funds from Debtor to Mr. Piazza, Mrs. Piazza, and the VNV Dynasty Trusts for their own personal benefit,
it also incorporates and realleges the Morales Construction Line of Credit scheme as if fully set forth therein. Am.
Countercl. at § 89. Thus, LVDF does not need to prove fraudulent transfer to prevail on that claim. If LVDF
demonstrates that Mr. Piazza, Mrs. Piazza, and the VNV Dynasty Trusts interfered with the Construction Loan
Agreement by making misrepresentations to LVDF about the Morales Construction Line of Credit, and that those]
misrepresentations interfered with LVDF’s rights under the CLA (i.e., LVDF was adduced to provide additional EB-
5 funds to Debtor to which it was not otherwise entitled), LVDF can prevail on this claim without addressing the
fraudulent transfers whatsoever.

-10-
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Fourth Claims for relief (for fraudulent transfer and conversion) that focus solely on the transfers
from Debtor to the Third-Party Defendants and thus, are property of the bankruptcy estate.

Debtors’ contention that LVDF’s claims against the Third-Party Defendants relate solely
to LVDF’s alter ego claim is also belied by the Amended Counterclaim.!! The Counterclaim
specifically alleges that Mr. Piazza, Mrs. Piazza, and the VNV Dynasty Trusts took actions “in
their individual capacities” to conspire with Debtor to the detriment of LVDF. See Am. Countercl.
at 99 102-103. In addition, based on Mr. Morales’ testimony that he and Mr. Piazza struck up a
separate “side deal,” separate and apart from the Construction Line of Credit entered into by
Debtor, Mr. Piazza is individually named due to his personal involvement in the Morales
Construction Line of Credit scheme. See id. at Y 59, 62.

Put simply, Debtor and the Third-Party Defendants’ contention that all of LVDF’s
counterclaims (save one) are core claims that are property of the bankruptcy estate fall apart in
light of the record.

C. LVDF Did Not Obtain an Order in Violation of the Automatic Stay.

Debtor and the Third-Party Defendants also wrongfully contend that the June 22, 2022
Order Granting in Part Defendants’ and Counterclaimant’s Motion for Case Dispositive
Sanctions (“Sanctions Order”), a copy is attached hereto as Exhibit 14, is void and therefore, of
no consequence, because the State Court improperly heard argument and decided to grant
sanctions on claims that are property of the bankruptcy estate. The State Court did no such thing.

Rather, the Sanctions Order expressly states: “Because Front Sight Management LLC (‘Front

!1 Debtor relies on the Trustees of the Const. Indus. & Laborers Health & Welfare Tr. v. Vasquez, 2011 WL
4549228, at *2-3 (D. Nev. Sept. 29, 2011) case for the proposition that the implications of the allegations of alter
ego make LVDF’s counterclaims an asset of the estate. But that case very clearly analyzed claims that were “based
solely on an alter ego theory” unlike LVDF’s counterclaims as addressed supra. 2011 WL 4549228, at *2.

-11-
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Sight’) filed a petition for bankruptcy on May 24, 2022, the Court did not hear argument on, or
consider, that portion of the Motion that relates to Front Sight or that is otherwise stayed based
on Front Sight’s bankruptcy petition.” Sanctions Order at 5:4-7. The Court went on to state:
“The Court’s ruling does not apply to LVDF’s second cause of action for fraudulent transfers
because such action is property of the bankruptcy estate of Front Sight Management, LLC. While
the parties disagree as to whether the Court’s ruling applies to LVDEF’s fourth cause of action for
conversion and seventh cause of action for waste, LVDF has agreed not to take any action on
those claims pending clarification from the bankruptcy court.” Id. at pg. 2, n. 1.

Furthermore, despite the fact that the analysis was the same as to each claim, the State
Court in entering its order clarified that it was only entering liability against the non-bankrupt
parties Third-Party Defendants—i.e., Ignatius Piazza, Jennifer Piazza, VNV Dynasty Trust I and
VNV Dynasty Trust [I—for those counterclaims that were not contingent on proving fraudulent
transfer—i.e., only the first, third, and fifth causes of action (as discussed supra). Had the State
Court entered its written order on all of the counterclaims, including but not limited to the
fraudulent transfer action, then Debtor and the Third-Party Defendants may have a cogent
argument that the stay was violated by the entry of liability on claims of the bankruptcy estate.
But that is simply not what happened.

D. Debtor Has Never Prevailed on the Merits of Any Claims.

Finally, in perhaps the most egregious misrepresentation of the record, Debtor and the
Third-Party Defendants represent, in their Oppositions, that “[t]he state court has already found
that the Debtor did not improperly use funds and that the Debtor was not in breach of the CLA as
late as January 2020.” AECF No. 57 at 9:25-28. Debtor provides the Court with a copy of the

January 23, 2020 Findings of Fact, Conclusions of Law, and Order Denying Defendant Las Vegas

-12-
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Development Fund LLC’s Motion to Dissolve Temporary Restraining Order and to Appoint a
Receiver (the “January 23, 2020 Order”) trying to pass it off as a decision on the merits of LVDF’s
Counterclaims'? but conspicuously fails to provide the Court with a copy of the State Court’s
Order Denying Counterdefendant Jennifer Piazza Motion for Summary Judgment, entered June
8, 2020, a copy is attached hereto as Exhibit 15, or the State Court’s Order Denying
Counterdefendants VNV Dynasty Trust I and VNV Dynasty Trust II's Motion for Summary
Judgment, entered June 8, 2020 a copy is attached hereto as Exhibit 16. The reason Debtor failed
to do so is because in both orders, the State Court explicitly made clear that its January 23, 2020
Order was purely “preliminary findings related to the temporary restraining order”—an
incomplete record—and “were not intended to be and cannot be the basis of any final judgment
in this case.” Exs. 15 and 16 (emphasis added).

The reason the State Court had to file the subsequent orders was three-fold. First, the
January 23, 2020 Order was only intended to be a preliminary order because the parties had yet
to disclose experts (including but not limited to, experts on the transfers from Debtor to the Third-
Party Defendants and the actual cost of construction) or to complete discovery on LVDEF’s claims
for relief. '* Second, the January 23, 2020 Order was only intended to address the motion
presented at the time—LVDF’s Motion to Dissolve the Temporary Restraining Order and to
Appoint a Receiver, which required that LVDF prove, as a matter of law, that Debtor was in
breach of the CLA. And third, because in Jennifer Piazza and the VNV Dynasty Trusts’ Motions

for Summary Judgment, those Third-Party Defendants made the same arguments Debtor now

12 See also AECF No. 43 at 6:12-16 (“None of the counterclaims are or could be based on harm suffered by LVDF
individually as the State Court already found that Debtor did not misappropriate any of the loan proceeds under the
CLA.”); 19:28-20:2 (arguing that the Sanctions Order “is particularly harmful to the Debtor’s estate because it
directly contradicts and negates the January 23, 2020 Order, which was based on the merits . . . .”).

13 LVDF subsequently disclosed an expert who opined that Debtor did not spend all of the EB-5 money disbursed to
Debtor on construction cost for the Project.

13-
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advances before this Court: that the District Court “already found that [Front Sight] did not
improperly use funds and . . . was not in breach of the CLA.” Compare AECF No. 57 at 9:25-27
with Mot. for Summary Judgment as to the Countercls. Against Jennifer Piazza, filed Jan. 23,
2020 (“The Court has already found that Front Sight ‘supplied exhibits to establish project costs
and expenditures . . . exceeded the loan amounts advanced by LV Development . . .””” and Mot.
for Summary Judgment as to Countercls. Against VNV Dynasty Trust I and VNV Dynasty Trust
II, filed Jan. 23, 2020 (stating the same). The Court’s subsequent two orders confirmed that the
State Court made no such findings and that the January 23, 2020 Order could not be cited to as
final order on the merits of the claims presented.'4

Debtor and the Third-Party Defendants attempt to pass off the January 23, 2020 Order as
a final order on the merits of LVDF’s Counterclaims is not only disingenuous but it exemplifies
how Debtor is forum shopping and attempting to mislead this Court. Debtor (unfortunately) has
a long history of twisting the record and making misrepresentations to the State Court. When the
State Court finally tired of Debtor’s games, Debtor then voluntarily filed its bankruptcy petition
on the eve of a hearing where the State Court would consider entering case terminating sanctions
against Debtor due to Debtor’s misconduct.!® Debtor did so in hopes to get in front of a new forum
that is new to the case, the facts of the case, and Debtor’s games. Debtor, in filing its Opposition,

apparently thought it could yet again pull one over the Court by failing to provide a complete

14 Debtor and the Third-Party Defendants’ arguments are also belied by the written decision that was issued by the
State Court on November 27, 2019, wherein the State Court repeatedly recognized that there were “material issues
of fact” to be resolved and that ultimately concluded that the Court could not rule, “as a matter of law, that Plaintiff
is in breach of the CLA.” Nov. 27, 2019 Min. Order, a copy is attached hereto as Exhibit 17. Concluding that
LVDF has not yet carried its burden of establishing Debtor was in breach—before discovery is completed and
before experts are disclosed—is not the same as affirmatively concluding that “Debtor was not in breach of the
CLA.” Compare id. with AECF No. 57 at 9:25-28.

15 It bears reiterating that Debtor retained bankruptcy counsel weeks earlier. However, Debtor conveniently decided
to wait until less than 24-hours before the State Court’s hearing on the Motion for Case Terminating Sanctions to
file its bankruptcy petition.

-14-
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record and citing an Order that does not purport to be what Debtor claims it is. This is precisely
why this case should be remanded: so that the State Court who is familiar with the facts and the
history of this case can hear the case through final adjudication and so Debtor cannot try to further
take advantage of this Court.

E. CONCLUSION

Remand of the adversary case is required because:

. Prior to filing of the motion to remove, the case was set for a jury trial in October
2022 and there would have been a complete adjudication of all claims.

. All of the claims asserted are state law claims.

. The claims are of a nature that involve complex business transactions and factual
heavy issues arising under the EB-5 program and construction loan agreements.

. Having handled the case for 4 years, the State Court is keenly aware of the complex
issues and the facts of this case, repeatedly stating on the record that of all the cases on its docket,
this case is one of the ones it is the most familiar with.

. But for the Bankruptcy Case, the case would not have been removed.

° Although the case initially revolves around the Debtor and LVDF, there are other
non-debtor third party defendants, including Morales Construction, Inc., All American Concreate
& Masonry, Inc., Top Rank Builders, Inc. Efrain Rene Morales-Moreno, and Michael Gene
Meacher, to whom this Court does not have jurisdiction.

. After the filing of the Remand, the Debtor has filed 30 docket entries consisting
of thousands of pages of pleadings spanning four years of litigation, which will undoubtedly

burden this Court.

-15-
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. The Debtor filed bankruptcy less than 24-hours prior to a hearing on a motion for
terminating sanctions for the Debtor and the Third-Party Defendants for each party’s failure to
appear for duly noticed depositions. In an attempt to avoid such potential sanction, the Debtor is
hoping for a different result or a second chance by seeking a new judge and forum.

. LVDF and others have asserted a right to a jury trial.

. There would be no prejudice to the Debtor because it was the Debtor who filed the
state court case and chose the specialty court to hear this matter.

For these reasons, LVDF requests this Court to grant the motion to remand.
Dated 7-18-2022 /s/ Brian D. Shapiro, Esq.

Brian D. Shapiro, Esq.
Attorney for LVDF

-16-
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ectronically Filed
8/3/2020 4:43 PM
Steven D. Grierson

CLERz OF THE COUEE

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a

Nevada Limited Liability Company,
Plaintiff,

VS.

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS.

CASE NO.: A-18-781084-B
DEPT NO.: 16

COUNTERDEFENDANT
MICHAEL MEACHER’S
MOTION TO DISMISS FIRST
AMENDED COUNTERCLAIM

HEARING REQUESTED

COMES NOW Counterdefendant MICHAEL MEACHER (“Meacher”), by and through

his attorneys, John P. Aldrich, Esq., Catherine Hernandez, Esq., and Jamie S. Hendrickson, Esq.

of the Aldrich Law Firm, Ltd.,, and hereby moves the Court for an order dismissing

Counterclaimant LAS VEGAS DEVELOPMENT FUND LLC’s (“LVDF”) First Amended

Counterclaim.

111

111

111

Case Number: A-18-781084-B
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This Motion to Dismiss LVDF’s First Amended Counterclaim is made and based on the
attached memorandum of points and authorities and supporting documentation, the papers and
pleadings on file in this action, and any oral argument this Court may allow.

DATED this 3™ day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I

INTRODUCTION

Counterdefendant Meacher seeks dismissal of the First Amended Counterclaim. As
shown below, LVDEF’s fraud claim fails to allege facts sufficient to show that, even if taken as
true for purposes of this Motion, LVDF is entitled to relief. To the contrary, LVDF is not
entitled to relief and this Motion should be granted.

Although Nevada is a notice-pleading state, Counterclaimant LVDF still has to assert a
viable claim and give the defending party adequate notice of the nature of the claims being
asserted. A pleading party cannot simply parrot the elements of a claim and expect to survive a

Rule 12(b)(5) motion to dismiss. LVDF’s fraud counterclaim consists primarily of conclusory
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factual allegations that are simple recitations of the elements of the asserted cause of action.
LVDEF’s fraud counterclaim further fails for the following reasons: (1) it was not plead with
sufficient particularity as required by NRCP 9(b); (2) it fails to show that any of Meacher’s
statements were false; and (3) it fails for lack of damages.

IL.

ALLEGATIONS OF LVDF’S COUNTERCLAIM

On June 4, 2020, LVDF filed its Answer and First Amended Counterclaim, asserting
claims against for (1) fraud (against Front Sight, Meacher, Ignatius Piazza, Rene Morales, and
the Morales Entities'); (2) fraudulent transfers (against Front Sight and the VNV Trusts); (3)
intentional interference with contractual relations (against Ignatius Piazza, Jennifer Piazza, and
the VNV Trusts); (4) conversion (against Front Sight, Ignatius Piazza, and Jennifer Piazza); (5)
civil conspiracy (against Counterdefendants); (6) judicial foreclosure (against Front Sight); and
(7) waste (against Front Sight, Ignatius Piazza, and the VNV Trusts). Counterdefendant
Meacher now brings this motion to dismiss LVDF’s Counterclaim of fraud against Meacher.

LVDF asserts that Meacher committed fraud by sending an email to Jon Fleming on
October 31, 2017, wherein Meacher stated that Front Sight obtained a construction line of credit
(“Morales LOC”) with the Morales Entities in the amount of $36,000,000.00. See Counterclaim,
9 63. Meacher further requested that LVDF release investor funds that it had withheld to date.
Id. LVDF’s fraud claim further rests on the following assertions: (1) Front Sight entered into the
Morales LOC knowing that Morales could not fund the entire $36 million loan amount; (2) Front
Sight coaxed Morales to offer the Morales LOC in exchange for engaging the Morales Entities to

perform construction services on the Front Sight project; and (3) neither Morales nor Front Sight

! The Morales Entities consist of three companies owned by Rene Morales: (1) Morales Construction, Inc., (2) Top
Rank Builders, Inc., and (3) All American Concrete and Masonry, Inc.

3
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had any intent to actually use the Morales LOC to fund construction. Embedded within LVDF’s
allegations are some unstated assumptions: (1) that Meacher was privy to any alleged fraudulent
scheme between Front Sight and Morales; (2) that Meacher knew that Front Sight or Ignatius
Piazza allegedly had no intention of utilizing the Morales LOC when he made is statement to
Dziubla on October 31, 2017; (3) that Meacher knew that Morales allegedly had no intention of
allowing Front Sight to carry a balance of $36 million on the Morales LOC on October 31, 2017;
and (4) that Meacher knew that Morales allegedly could not fund the Morales LOC.
II1.

PROCEDURAL HISTORY

On April 3, 2020, Counterclaimant LVDF filed its Motion for Leave to Amend the
Counter-complaint. The Court granted LVDF’s Motion for Leave to Amend on May 13, 2020.
On June 4, 2020, LVDF filed its Answer to Front Sight’s Complaint and First Amended
Counterclaim.

IvV.

THE COURT SHOULD DISMISS COUNTERCLAIMANT LVDF’S FRAUD
COUNTERCLAIM AGAINST MEACHER

A. LEGAL STANDARD FOR NRCP 12(b)(5) MOTION TO DISMISS

NRCP Rule 12(b)(5) allows a party to move for dismissal of a counterclaim for “failure
to state a claim upon which relief can be granted.” If the Court assumes the veracity of the
factual allegations pleaded, for the purposes of a 12(b)(5) motion to dismiss, taking them at “face
value” and construing them “favorably” for the pleading party, dismissal is required where it
appears that the facts alleged “fail to state a cognizable claim for relief.” Morris v. Bank of Amer.
Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (internal quotation marks omitted)

(quoting Edgar v. Wagner, 101 Nev. 226, 227-28, 699 P.2d 110, 111-12 (1985)). Where the
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party seeking dismissal proves that the counterclaimant “could prove no set of facts which, if
accepted by the trier of fact, would entitle him [or her] to relief,” dismissal of the counterclaim is
appropriate. Id. (alteration supplied in Morris) (internal quotation marks omitted) (quoting
Edgar, at 228, 699 P.2d at 112).

Counterclaimant must do more than simply parrot the legal elements of its claims and
still hope to survive dismissal pursuant to NRCP 12(b)(5). Nevada law requires Counterclaimant
to demonstrate its claims in a way that provides adequate notice of the nature of those claims, not
just notice of the simple existence of those claims. Western States Constr. v. Michoff, 108 Nev.
931, 936, 840 P.2d 1220, 1223 (1992) (citing Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674
(1984).

In Taylor v. State, 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957), the Supreme Court of
Nevada found the complaint’s conclusory factual allegation of waiver to be “insufficient,” even
after acknowledging that “[i]t is true that the pleading of conclusions, either of fact or of law, is
sufficient under NRCP, provided the allegation is sufficiently definite to give fair notice of the
nature and basis or grounds of the claim . . ..” 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957)
(emphasis added). The allegation at issue in the Taylor opinion was plainly conclusory, and the
Supreme Court of Nevada upheld, on appeal, the district court’s order dismissing the claim:

The complaint alleged “That the defendants, the State of Nevada and University

of Nevada, have waived their immunity from suit for the cause herein set forth.”

The trial court held this allegation insufficient, relying upon the general rule that

waiver is a conclusion of law and that the facts from which the conclusion flows

must be pleaded.

Id. at 152,311 P.2d at 734. And, in doing so, the Taylor opinion upheld the trial court’s finding
that the fact of waiver was insufficiently pled. LVDF’s Counterclaim against Meacher consists

of repeated plainly conclusory allegations and little-to-nothing more.

111
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B. THE AMENDED COUNTERCLAIM FAILS TO STATE A CLAIM FOR FRAUD
AGAINST MEACHER AND SHOULD THEREFORE BE DISMISSED

As its “First Cause of Action,” LVDF alleges fraud against Front Sight, Morales, Ignatius
Piazza, Meacher, and the Morales Entities. To prevail on a claim for fraud, also known as
intentional misrepresentation, plaintiff must prove the following elements by clear and
convincing evidence: (a) that the defendant made a false representation; (b) with knowledge or
belief that the representation was false or without a sufficient basis for making the
representation; (c) that the defendant intended to induce the plaintiff to act or refrain from acting
on the representation; (d) the plaintiff justifiably relied on the representation; and (e) the plaintiff
was damaged as a result of his reliance. J.A. Jones Const. Co. v. Lehrer McGovern Bovis, Inc.,
120 Nev. 277, 290-91, 89 P.3d 1009 (2004); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249,
1260, 969 P.2d 949 (1998) (plaintiff has burden of proving each element of fraud claim by clear
and convincing evidence). As required by NRCP 9(b), fraud must be alleged with particularity
in order to afford adequate notice to the opposing party. Ivory Ranch, Inc. v. Quinn River Ranch,
Inc., 101 Nev. 471, 73, 705 P.2d 673 (1985). This means that the circumstances attendant to the
alleged fraud must be detailed and include averments to the time, the place, the identity of the
parties involved, and the nature of the fraud or mistake.” Brown v. Kellar, 97 Nev. 582, 583-84,
636 P.2d 874 (1981).

Here, the Amended Counterclaim’s allegations fall far short of threshold pleading
requirements to state a claim for fraud.

1. LVDF’s fraud counterclaim is not plead with particularity

To plead fraud with particularity, LVDF must include detailed allegations regarding the
time, place, and identities of the parties involved in the fraud scheme, including all attendant

circumstances pertaining to the fraud. NRCP 9(b). The only particulars pertaining to the alleged
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fraud that LVDF offers is an email between Meacher and Jon Fleming on October 31, 2017,
wherein Meacher tells Fleming about the existence of the Morales LOC. (See email between
Michael Meacher and Jon Fleming, dated October 31, 2017, attached hereto as Exhibit 1.)
LVDF offers no other specifics regarding when Meacher learned about the Morales LOC,
whether or when Meacher participated in the allegedly fraudulent scheme to negotiate the
Morales LOC, and whether or when Meacher received orders from Ignatius Piazza to notify
Fleming of the Morales LOC. LVDF never actually claims that Meacher even knew that any
statement made in his email to Fleming was somehow false. LVDF does not state how Meacher
would have or could have known that his statements to Fleming were false. Without any facts to
demonstrate where Meacher received his information about the Morales LOC or how he could
have known or actually knew the alleged fraudulent nature of the loan, LVDF has failed to plead
fraud with particularity as to Meacher. Therefore, LVDF’s fraud claim as to Meacher must be
dismissed.

2. LVDEF’s fraud counterclaim fails because Meacher’s statement was true in every
respect

An essential element of a fraud claim is that the defendant made a knowingly false
statement. Jordan v. State ex rel. Dep’t of Motor Vehicles & Pub. Safety, 121 Nev. 44, 75, 110
P.3d 30, 51 (2005); J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 89
P.3d 1009 (2004); Barmettler v. Reno Air, Inc., 14 Nev. 441, 956 P.2d 1382 (1998); Blanchard v.
Blanchard, 108 Nev. 908 (1992); Bulbman, Inc. v. Nev. Bell, 108 Nev. 105, 111, 825 P.2d 588,
592 (1992); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 1260, 969 P.2d 949, 957 (1998);
Sanguinetti v. Strecker, 94 Nev. 200, 206, 577 P.2d 404, 408 (1978); Lubbe v. Barba, 91 Nev.
596, 541 P.2d 115 (1975).

Meacher’s October 31, 2017 email to Fleming states in its entirety:
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Attached please find fully executed documents between Front Sight Management
and our three primary contractors. This Construction Line of Credit and
associated Promissory Note extends to Front Sight up to $36,000,000 in
construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment
Letter to provide an additional $15,000,00 to Front Sight for any business purpose
we elect. As I told you, the lender will want to see an updated appraisal from
Mark Lukens or another MAI appraisal firm of their election. This loan is being
funded all at once and is scheduled to close at the end of November.

I also sent you by overnight delivery the three revised documents between Front
Sight Management and Las Vegas Development Fund. They are:

e First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish

e First Amendment to Construction Deed of Trust, Security Agreement and
Fixture Filing executed by Naish

Please counter sign these three and return a fully executed copy to me.

These documents and the attached construction line of credit along with the
upcoming Letter of Commitment from USCP should jump start the marking in
both China and India. Please release the funds for the investor you now hold and
give me the vehicle by which we send the fund for Dr. Shah’s marketing road
show that we promised with his next closing. Also light a fire under David and
Kyle. Get them to put some serious effort to close the 26 investors in China who

are currently looking for another project. There are now no excuse for not closing
more of these EB-5 investors.

(See Exhibit 1.)

Meacher only made true statements to Fleming. Meacher stated that Front Sight entered
into a $36 million line of credit with the Morales Entities. The Morales LOC is a construction
line of credit that authorizes Front Sight to engage the Morales Entities. See Answer and
Amended Counterclaim, Exhibit 8, pp. 6-7. The Morales LOC is evidenced by a promissory
note executed by Ignatius Piazza on behalf of Front Sight. Id. at p. 7. These statements are
objectively true. LVDF attached a copy of the Morales LOC to its counterclaim. There is no
doubt about the existence of the line of credit or its balance. Meacher made no further

representations regarding the Morales LOC other than that it existed, that it was between Front
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Sight and the Morales Entities, and that it had a maximum balance of $36 million. Because all of
these statements are objectively and unequivocally true, Meacher cannot have committed fraud
as a matter of law.

LVDF did not plead that Meacher knew that his statement was false. LVDF did not
plead that Meacher was privy to any negotiations of the Morales LOC. LVDF did not plead that
Meacher had even spoken to Morales about the Morales LOC. Meacher’s email does not state
how, when or to what extend that Front Sight intends to use the Morales LOC. Meacher does not
even offer an opinion on whether the Morales LOC meets the definition of senior debt under the
Construction Loan Agreement. Meacher’s email only includes true statements regarding the
Morales LOC. Accordingly, LVDF’s fraud claim against Meacher fails as a matter of law and
must be dismissed.

3. LVDEF’s fraud counterclaims fails for lack of damages

LVDF claims that it was damaged by Meacher’s alleged fraudulent statement because it
loaned Front Sight money that it would have otherwise never loaned. Even if this allegation is
true, LVDF is not damaged by the alleged false statements for three reasons: (1) LVDF is
entitled to repayment of any funds loaned; (2) LVDF has collected interest on the funds loaned;
and (3) LVDF has a security interest in land that is worth far more than the total amount of the
funds LVDF loaned Front Sight. Moreover, LVDF is currently seeking to foreclose on its
security interest in that land. Hence, even if Meacher made false statements (he did not), LVDF
has suffered no damages therefrom. Damages are an essential element to a fraud claim and
where an essential element of a claim fails, the claims fails. See Bulbman, Inc. v. Nev. Bell, 108
Nev. 105, 111, 825 P.2d 588, 592 (1992). Therefore, LVDF cannot show that it was damaged in
any way by Meacher’s statements, even if those statements were false. Accordingly, LVDF’s

fraud claim against Meacher fails as a matter of law for lack of damages.
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C. THE AMENDED COUNTERCLAIM FAILS TO STATE A CLAIM FOR CIVIL
CONSPIRACY AGAINST MEACHER AND SHOULD THEREFORE BE
DISMISSED

As its “Fifth Cause of Action,” LVDF alleges “Civil Conspiracy” against “all
counterdefendants.” LVDF alleges the following:

While acting in their individual capacities and in their capacity as Trustees and/or
beneficiaries of the VNV Trust Defendants, Ignatius Piazza and Jennifer Piazza
conspired with the Front Sight and VNV Trust Defendants, using Front Sight and
VNV Trust Defendants to achieve their unlawful objective of diverting monies
from Front Sight that were needed to maintain Front Sight’s solvency and its
ability to meet its obligations under the CLA regarding timely completion of the
Project and repayment of the loan, for their own individual advantage and benefit.

(Counterclaim, § 103.)

To state a claim for conspiracy, LVDF must demonstrate a combination of two or more
persons who, by some concerted action, intend to accomplish an unlawful objective for the
purpose of harming another, and that damage has resulted from said act or acts. See Hilton
Hotels Corp. v. Butch Lewis Prods., Inc., 109 Nev. 1043, 862 P.2d 1207, 1210 (1993). To
properly plead a claim for civil conspiracy, a plaintiff must set forth facts showing: (1) the
commission of an underlying tort; and (2) an agreement between the defendants to commit that
tort. GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11, 15 (Nev.2001). Further, the cause of action
must be pled with particular specificity as to “the manner in which a defendant joined in the
conspiracy and how he participated in it.” Arroyo v. Wheat, 591 F.Supp. 141, 144 (D. Nev.
1984).

In the instant matter, as set forth herein, LVDF has failed to set forth a cause of action for
an underlying tort. LVDF does not even mention Meacher in paragraphs 101-107 of the
Counterclaim. Even if Front Sight assumes that the underlying predicate tort claim is the alleged
fraud claim against Meacher, as discussed in Section A supra, the alleged fraud claim fails as a

matter of law.
Even if the Court does not dismiss the underlying fraud claim, LVDF’s claim for civil

conspiracy still fails as it is insufficiently particular. Here, Counterclaimant has failed to plead
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with the requisite particularity how Front Sight and/or the other “counterdefendants” joined and
participated in the alleged conspiracy. (Counterclaim, 99 101-107.) Instead, Counterclaimant’s
civil conspiracy claim only states that Dr. Piazza, Mrs. Piazza, the VNV Trust Defendants, and
Front Sight “conspired . . . to achieve their unlawful objective of diverting monies from Front
Sight that were needed to maintain Front Sight’s solvency. . . .” (Counterclaim, q 103.) The
Counterclaim fails to allege the manner in which Front and the other Counterdefendants joined in
the conspiracy. The Counterclaim is completely devoid of any allegations as to Meacher or his
alleged role in the conspiracy as differentiated from Dr. Piazza, Mrs. Piazza, or the VNV Trust
Counterdefendants (the only Counterdefendants mentioned in the fifth cause of action). There is
no specificity whatsoever regarding the alleged misconduct.

Even the alleged fraud claim fails to articulate a motive for the alleged civil conspiracy,
as the fraud claim alleges that Front Sight sought funding from the Morales Entities for
construction services. LVDF does not articulate how Meacher stood to benefit in this alleged
conspiracy. Moreover, Meacher cannot be liable for civil conspiracy apart from Front Sight
where Meacher acted in his capacity as the Chief Operations Officer of Front Sight. LVDEF’s
Counterclaim does not state how Meacher acted in his individual capacity or for his individual
benefit. Accordingly, the civil conspiracy claim must be dismissed.

/17
/17
/17
/17
/17
/17
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V.

CONCLUSION

Based on the foregoing, Counter-defendant Meacher respectfully requests that the Court

grant this motion to dismiss LVDF’s Fraud Counterclaim.

DATED this 3™ day of August, 2020.

12

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, NV 89117

Tel (702) 853-5490

Fax (702) 226-1975
Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3™ day of August, 2020, I caused the foregoing
COUNTERDEFENDANT MICHAEL MEACHER’S MOTION TO DISMISS
DEFENDANTS’ FIRST AMENDED COUNTERCLAIM to be electronically filed and served
with the Clerk of the Court using Wiznet which will send notification of such filing to the email
addresses denoted on the Electronic Mail Notice List, or by U.S. mail, postage prepaid, if not
included on the Electronic Mail Notice List, to the following parties:

John R. Bailey, Esq.

Joshua M. Dickey, Esq.
Andrea M. Champion
BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148
Attorneys for Defendants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.

13
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EXHIBIT 1

EXHIBIT 1



Case 22-01116-abl Doc 76-2 Entered 07/18/22 15:23:06 Page 16 of 19

From: Jon Fleming <jfleming@EBSimpactcapital.com>

Sent: Tue, 31 Oct 2017 17:02:10 -0700

To: Mike Meacher <meacher@frontsight.com>

CC: Ignatius Piazza <Ignatius@frontsight.com>, Bob Dziubla <rdziubla@eb5bimpactcapital.com>
Subject: RE: Executed documents from Front Sight

Mike,

Thank you for sending the attached documents. | will confirm with you when | get the overnight
package with the loan amendment documents and return the copies of the signed documents.

We will update the agents on the financing progress and do all we can to close new investors. |
will also call you to update you on some other progress.

Thanks,

Jon

From: Mike Meacher [mailto:meacher@frontsight.com]
Sent: Tuesday, October 31, 2017 11:51 AM

To: Jon Fleming <jfleming@EB5impactcapital.com>
Cc: Ignatius Piazza <ignatius@frontsight.com>
Subject: Executed documents from Front Sight

Jon,

Attached please find fully executed documents between Front Sight Management and our three
primary contractors. This Construction Line of Credit and associated Promissory Note extends to
Front Sight up to $36,000,000 in construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment Letter to provide
an additional $15,000,000 to Front Sight for any business purpose we elect. As | told you, the
lender will want to see an updated appraisal from Mark Lukens or another MAI appraisal firm of
their election. This loan is being funded all at once and is scheduled to close at the end of
November.

A - 005135
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| also sent you by overnight delivery the three revised documents between Front Sight
Management and Las Vegas Development Fund. They are:

First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish

First Amendment to Construction Deed of Trust, Security Agreement and Fixture Filing
executed by Naish

Please counter sign these three and retumn a fully executed copy to me.

These documents and the attached construction line of credit along with the upcoming Letter of
Commitment from USCP should jump start the marketing in both China and India. Please release
the funds for the investor you now hold and give me the vehicle by which we send the funds for Dr.
Shah'’s marketing road show that we promised with his next closing. Also light a fire under David
and Kyle. Get them to put some serious effort to close the 26 investors in China who are currently
looking for another project. There are now no excuse for not closing more of these EB-5 investors.

Thanks,
Mike

Meacher@frontsight.com
702-425-6550

A - 005136
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Reception

From: efilingmail@tylerhost.net

Sent: Monday, August 3, 2020 4:45 PM

To: BKfederaldownloads

Subject: Notification of Service for Case: A-18-781084-B, Front Sight Management LLC,

Plaintiff(s)vs.Las Vegas Development Fund LLC, Defendant(s) for filing Motion to Dismiss
- MDSM (CIV), Envelope Number: 6413796

Notification of Service

Case Number: A-18-781084-B

Case Style: Front Sight Management LLC,
Plaintiff(s)vs.Las Vegas Development Fund LLC,
Defendant(s)

Envelope Number: 6413796

This is a notification of service for the filing listed. Please click the link below to retrieve the submitted
document.

Filing Details

Case Number A-18-781084-B
Front Sight Management LLC, Plaintiff(s)vs.Las Vegas Development

Case Style Fund LLC, Defendant(s)
Date/Time Submitted 8/3/2020 4:43 PM PST
Filing Type Motion to Dismiss - MDSM (CIV)

Counterdefendant Michael Meacher's Motion to Dismiss First

Filing Description Amended Counterclaim

Filed By Traci Bixenmann
Front Sight Management LLC:

John Aldrich (jaldrich@johnaldrichlawfirm.com)

Traci Bixenmann (traci@johnaldrichlawfirm.com)

Service Contacts Las Vegas Development Fund LLC:

Joshua Dickey (jdickey@baileykennedy.com)

John Bailey (jbailey@baileykennedy.com)

Bailey Kennedy, LLP (bkfederaldownloads@baileykennedy.com)
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Andrea Champion (achampion@baileykennedy.com)

Document Details "

Served Document |Download Document

This link is active for 30 days.
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MOT

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No. 8410

Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

Entered 07/18/22 15:23:06 Pabqe 2 0f34

ectronically Filed
8/3/2020 4:43 PM
Steven D. Grierson

CLERE OF THE COUEE

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a

Nevada Limited Liability Company,
Plaintiff,

VS.

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS.

CASE NO.: A-18-781084-B
DEPT NO.: 16

COUNTERDEFENDANTS
EFRAIN RENE MORALES-
MORENO, MORALES
CONSTRUCTION, INC., TOP
RANK BUILDERS, INC., AND
ALL AMERICAN CONCRETE, &
MASONRY INC.’S MOTION TO
DISMISS FIRST AMENDED
COUNTERCLAIM

HEARING REQUESTED

COME NOW Counterdefendants EFRAIN RENE MORALES-MORENO (“Morales”),

MORALES CONSTRUCTION, INC. (“Morales Construction”), TOP RANK BUILDERS, INC.

(“Top Rank”), and ALL AMERICAN CONCRETE & MASONRY, INC. (“All American”)

(collectively referred to as the “Morales Entities”), by and through their attorneys, John P.

Aldrich, Esq., Catherine Hernandez, Esq., and Jamie S. Hendrickson, Esq. of the Aldrich Law

Firm, Ltd., and hereby moves the Court for an order dismissing Defendant/Counterclaimant LAS

VEGAS DEVELOPMENT FUND LLC’s (“LVDF”) First Amended Counterclaim.

Case Number: A-18-781084-B
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This Motion to Dismiss LVDF’s First Amended Counterclaim is made and based on the
attached memorandum of points and authorities and supporting documentation, the papers and
pleadings on file in this action, and any oral argument this Court may allow.

DATED this 3™ day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I

INTRODUCTION

Counterdefendants Morales and the Morales Entities seek dismissal of the First Amended
Counterclaim. As shown below, LVDF’s fraud claim fails to allege facts sufficient to show that,
even if taken as true for purposes of this Motion, LVDF is entitled to relief. To the contrary,
LVDEF is not entitled to relief and this Motion should be granted.

Although Nevada is a notice-pleading state, Counterclaimants still must assert viable
claims and give the defending party adequate notice of the nature of the claims being asserted. A
pleading party cannot simply parrot the elements of a claim and expect to survive a Rule 12(b)(5)

motion to dismiss. Defendant’s fraud counterclaim consists primarily of conclusory factual
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allegations that simple recitations of the elements of the asserted cause of action. Defendant’s
fraud counterclaim further fails for the following reasons: (1) it was not plead with sufficient
particularity as required by NRCP 9(b); (2) it fails to demonstrate that Mr. Meacher’s
representations to Fleming were untrue; (3) it fails to demonstrate that Mr. Morales made any
false statements to Defendants; (4) it fails because the Morales Entities performed under the
Morales line of credit; (5) it fails for lack of damages attributable to the Morales Entities; and,
(6) it fails to demonstrate that the Morales Entities and LVDF had any sufficient contact or duties
to one another for LVDF to have standing to assert fraud against Mr. Morales or the Morales
Entities.
IL.

ALLEGATIONS OF LVDF’S COUNTERCLAIM

On June 4, 2020, LVDF filed its Answer and First Amended Counterclaim, asserting
claims against for (1) fraud (against Front Sight, Meacher, Ignatius Piazza, Rene Morales, and
the Morales Entities); (2) fraudulent transfers (against Front Sight and the VNV Trusts); (3)
intentional interference with contractual relations (against Ignatius Piazza, Jennifer Piazza, and
the VNV Trusts); (4) conversion (against Front Sight, Ignatius Piazza, and Jennifer Piazza); (5)
civil conspiracy (against all counterdefendants); (6) judicial foreclosure (against Front Sight);
and, (7) waste (against Front Sight, Ignatius Piazza, and the VNV Trusts). Counterdefendants
Morales and the Morales Entities now bring this Motion to dismiss LVDF’s First Amended
Counterclaim of fraud and civil conspiracy against Morales and the Morales Entities.

LVDF asserts that Morales and the Morales Entities committed fraud by extending a
sham line of credit to Front Sight that Morales never intended to fund and Front Sight never
intended to use. (Counterclaim, Y 2, 62.) However, the majority of LVDF’s allegations

concern a representation allegedly made by Michael Meacher. Accordingly, LVDF asserts that
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the fraud culminated when Meacher sent an email to Fleming on October 31, 2017, wherein
Meacher stated that Front Sight obtained a construction line of credit (“Morales LOC”) with the
Morales Entities in the amount of $36,000,000.00. (/d. at § 63.) Meacher further requested that
LVDF release investors funds that it had withheld to date. (/d.) LVDF’s fraud claim further
rests on the following assertions: (1) Front Sight entered into the Morales LOC knowing that
Morales could not fund the entire $36 million loan amount; (2) Front Sight coaxed Morales to
offer the Morales LOC in exchange for engaging the Morales Entities to perform construction
services on the Front Sight project; and (3) neither Morales nor Front Sight had any intent to
actually use the Morales LOC to fund construction.

The Morales Entities’ role in this alleged fraud scheme is limited to providing a “sham”
line of credit that Front Sight allegedly never intended to use. See Counterclaim, 9 62. The
allegation that neither Front Sight nor the Morales Entities never intended to utilize the Morales
LOC is demonstrably false, as both Dr. Piazza and Mr. Morales have offered testimony under
oath that the Morales LOC was used to fund the grading for the Front Sight Project. Notably,
Meacher never made any representations to Defendants that Front Sight intended to fund the

entire project with the Morales LOC. Similarly, Mr. Morales made no representations to

Defendants whatsoever. Defendants offer no facts whatsoever to demonstrate that Mr. Morales

or his entities colluded with Front Sight in any way to offer credit that he could not honor.
Accordingly, LVDF’s entire fraud claim against the Morales Entities rests upon nothing but
pure, unadulterated conjecture and whimsy pulled wholly from thin air.

/17

/17

/17
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III.

PROCEDURAL HISTORY

On April 3, 2020, Defendants filed their Motion for Leave to Amend their Answer and
Counter-complaint. The Court granted Defendants Motion for Leave to Amend on May 13,
2020. On June 4, 2020, Defendants filed their Answer to Front Sight’s Complaint and First
Amended Counterclaim.

IvV.

THE COURT SHOULD DISMISS COUNTERCLAIMANT LVDF’S FRAUD
COUNTERCLAIM AGAINST MORALES AND THE MORALES ENTITIES

A. LEGAL STANDARD FOR NRCP 12(b)(5) MOTION TO DISMISS

NRCP Rule 12(b)(5) allows a party to move for dismissal of a counterclaim for “failure
to state a claim upon which relief can be granted.” If the Court assumes the veracity of the
factual allegations pleaded, for the purposes of a 12(b)(5) motion to dismiss, taking them at “face
value” and construing them “favorably” for the pleading party, dismissal is required where it
appears that the facts alleged “fail to state a cognizable claim for relief.” Morris v. Bank of Amer.
Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (internal quotation marks omitted)
(quoting Edgar v. Wagner, 101 Nev. 226, 227-28, 699 P.2d 110, 111-12 (1985)). Where the
party seeking dismissal proves that the counterclaimant “could prove no set of facts which, if
accepted by the trier of fact, would entitle him [or her] to relief,” dismissal of the counterclaim is
appropriate. Id. (alteration supplied in Morris) (internal quotation marks omitted) (quoting
Edgar, at 228, 699 P.2d at 112).

Counterclaimant must do more than simply parrot the legal elements of its claims and
still hope to survive dismissal pursuant to NRCP 12(b)(5). Nevada law requires Counterclaimant

to demonstrate its claims in a way that provides adequate notice of the nature of those claims, not
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just notice of the simple existence of those claims. Western States Constr. v. Michoff, 108 Nev.
931, 936, 840 P.2d 1220, 1223 (1992) (citing Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674
(1984).

In Taylor v. State, 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957), the Supreme Court of
Nevada found the complaint’s conclusory factual allegation of waiver to be “insufficient,” even
after acknowledging that “[i]t is true that the pleading of conclusions, either of fact or of law, is
sufficient under NRCP, provided the allegation is sufficiently definite to give fair notice of the
nature and basis or grounds of the claim . . ..” 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957)
(emphasis added). The allegation at issue in the Taylor opinion was plainly conclusory, and the
Supreme Court of Nevada upheld, on appeal, the district court’s order dismissing the claim:

The complaint alleged “That the defendants, the State of Nevada and University

of Nevada, have waived their immunity from suit for the cause herein set forth.”

The trial court held this allegation insufficient, relying upon the general rule that

waiver is a conclusion of law and that the facts from which the conclusion flows

must be pleaded.

Id. at 152,311 P.2d at 734. And, in doing so, the Taylor opinion upheld the trial court’s finding
that the fact of waiver was insufficiently pled. LVDF’s Counterclaim against Morales and the
Morales Entities consists of repeated plainly conclusory allegations and little-to-nothing more.

B. THE AMENDED COUNTERCLAIM FAILS TO STATE A CLAIM FOR FRAUD

AGAINST MORALES AND THE MORALES ENTITIES AND SHOULD
THEREFORE BE DISMISSED

As its “First Cause of Action,” LVDF alleges fraud against Front Sight, Morales, Ignatius
Piazza, Meacher, and the Morales Entities. To prevail on a claim for fraud, also known as
intentional misrepresentation, plaintiff must prove the following elements by clear and
convincing evidence: (a) that the defendant made a false representation; (b) with knowledge or
belief that the representation was false or without a sufficient basis for making the

representation; (c) that the defendant intended to induce the plaintiff to act or refrain from acting

6
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on the representation; (d) the plaintiff justifiably relied on the representation; and (e) the plaintiff
was damaged as a result of his reliance. J.A. Jones Const. Co. v. Lehrer McGovern Bovis, Inc.,
120 Nev. 277, 290-91, 89 P.3d 1009 (2004); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249,
1260, 969 P.2d 949 (1998) (plaintiff has burden of proving each element of fraud claim by clear
and convincing evidence). As required by NRCP 9(b), fraud must be alleged with particularity
in order to afford adequate notice to the opposing party. Ivory Ranch, Inc. v. Quinn River Ranch,
Inc., 101 Nev. 471, 73, 705 P.2d 673 (1985). This means that the circumstances attendant to the
alleged fraud must be detailed and include averments to the time, the place, the identity of the
parties involved, and the nature of the fraud or mistake.” Brown v. Kellar, 97 Nev. 582, 583-84,
636 P.2d 874 (1981).

Here, the Amended Counterclaim’s allegations fall far short of threshold pleading
requirements to state a claim for fraud.

1. Defendant’s fraud counterclaim is not plead with particularity

To plead fraud with particularity, Defendant must include detailed allegations regarding
the time, place, and identities of the parties involved in the fraudulent scheme, including all
attendant circumstances pertaining to the fraud. See Brown at 583-84.

Here, Defendants’ fraud claim does not state with particularity how, when, or where Mr.
Morales or the Morales Entities made false statements to LVDF. The only allegations in the
Amended Counterclaim against Mr. Morales or the Morales Entities involve an extension of the
Morales LOC to Front Sight. There is no mention of any contact whatsoever between Mr.
Morales or the Morales Entities and LVDF, or any other Defendant for that matter.

The extent of the allegations as to the Morales Entities is that sometime in October 2017,
Mr. Morales and Front Sight conspired to defraud LVDF by entering into the Morales LOC.

There is no mention of how or even whether Mr. Morales knew of Front Sight’s dealings with
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LVDF. There are no allegations of false statements made by Mr. Morales to LVDF. There is no
allegation that Morales intended to finance the entire Front Sight project. LVDF merely asserts
in conclusory fashion that Mr. Morales offered credit to Front Sight in hopes that LVDF would
release EB-5 funds to Front Sight. LVDF does not assert how Morales knew that offering credit
to Front Sight would persuade LVDF to release funds. LVDF does not articulate how Mr.
Morales could possibly benefit from this alleged scheme other than to secure construction
contracts from Front Sight. This allegation, however, is hollow and implausible because Mr.
Morales did not need LVDF to release funds to Front Sight to obtain construction business from
Front Sight. The very act of extending credit to Front Sight would guarantee Front Sight’s
business. Therefore, LVDF’s alleged motive attributed to Mr. Morales is hollow. The Morales
Entities benefitted by extending credit to Front Sight independent of whether LVDF releases EB-
5 funds to Front Sight or not. Because LVDF’s fraud claim cannot establish with particularity
that Mr. Morales how and when Morales knew that his extension of credit to Front Sight would
persuade LVDF to release funds to Front Sight and/or persuade Front Sight to utilize the Morales
Entities exclusively for construction on the Project, LVDF’s fraud counterclaim fails for lack of
facts to demonstrate fraud with particularity.

2. Defendant’s fraud counterclaim fails because Meacher’s statement was true in
every respect

An essential element of a fraud claim is that the defendant made a knowingly false
statement. Jordan v. State ex rel. Dep’t of Motor Vehicles & Pub. Safety, 121 Nev. 44, 75, 110
P.3d 30, 51 (2005); J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 89
P.3d 1009 (2004); Barmettler v. Reno Air, Inc., 14 Nev. 441, 956 P.2d 1382 (1998); Blanchard v.
Blanchard, 108 Nev. 908 (1992); Bulbman, Inc. v. Nev. Bell, 108 Nev. 105, 111, 825 P.2d 588,

592 (1992); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 1260, 969 P.2d 949, 957 (1998);
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Sanguinetti v. Strecker, 94 Nev. 200, 206, 577 P.2d 404, 408 (1978); Lubbe v. Barba, 91 Nev.
596, 541 P.2d 115 (1975).
Meacher’s October 31, 2017 email to Fleming states in its entirety:

Attached please find fully executed documents between Front Sight Management
and our three primary contractors. This Construction Line of Credit and
associated Promissory Note extends to Front Sight up to $36,000,000 in
construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment
Letter to provide an additional $15,000,00 to Front Sight for any business purpose
we elect. As I told you, the lender will want to see an updated appraisal from
Mark Lukens or another MAI appraisal firm of their election. This loan is being
funded all at once and is scheduled to close at the end of November.

I also sent you by overnight delivery the three revised documents between Front
Sight Management and Las Vegas Development Fund. They are:

e First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish

e First Amendment to Construction Deed of Trust, Security Agreement and
Fixture Filing executed by Naish

Please counter sign these three and return a fully executed copy to me.

These documents and the attached construction line of credit along with the

upcoming Letter of Commitment from USCP should jump start the marking in

both China and India. Please release the funds for the investor you now hold and

give me the vehicle by which we send the fund for Dr. Shah’s marketing road

show that we promised with his next closing. Also light a fire under David and

Kyle. Get them to put some serious effort to close the 26 investors in China who

are currently looking for another project. There are now no excuse for not closing

more of these EB-5 investors.
(See email from Mike Meacher to Jon Fleming dated October 31, 2017, attached hereto as
Exhibit 1.)

The Court will note that Meacher made these statements, not Morales. Morales did not
make statements to LVDF. But even so, Meacher only made true statements to Fleming.

Meacher stated that Front Sight entered into a $36 million line of credit with the Morales

Entities. The Morales LOC is a construction line of credit that authorizes Front Sight to engage
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the Morales Entities. See Answer and Amended Counterclaims, Exhibit 8, pp. 6-7. The Morales
LOC is evidenced by a promissory note executed by Ignatius Piazza on behalf of Front Sight. Id.
at p. 7. These statements are objectively true. LVDF attached a copy of the Morales LOC to its
counterclaim.

There is no doubt about the existence of the line of credit or its balance. Meacher made
no further representations regarding the Morales LOC other than that it existed, that it was
between Front Sight and the Morales Entities, and that it had a maximum balance of $36 million.
Because all of these statements are objectively and unequivocally true, Meacher cannot have
committed fraud as a matter of law. Where Meacher’s statements were true, then neither
Morales nor the Morales Entities could have committed fraud, as Meacher relayed only truthful
information about the Morales LOC.

Defendants did not plead that Meacher knew that his statement was false. Defendants
further did not plead that Meacher was privy to any negotiations of the Morales LOC.
Defendants did not plead that Meacher had even spoken to Morales about the Morales LOC.
Meacher’s email does not state how, when or to what extend that Front Sight intends to use the
Morales LOC. Meacher does not even offer an opinion on whether the Morales LOC meets the
definition of senior debt under the Construction Loan Agreement. Meacher’s email only
includes true statements regarding the Morales LOC. There is no connection between anything
that Morales mentioned to Meacher and what Meacher told Fleming. Accordingly, Defendants’
fraud claim against Morales and the Morales Entities fails as a matter of law and must be
dismissed.

3. Defendant’s fraud counterclaim fails as to Morales and the Morales Entities

because Morales never made any statements to LVDF, let alone fraudulent
statements, upon which it could have relied

Defendants have not alleged that Mr. Morales or anyone on behalf of the Morales Entities

10
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made any false statements to LVDF or any other Defendant in this matter. In fact, Mr. Morales
had never communicated with Defendants. His only business dealings were with Front Sight. In
the absence of a false statement by Mr. Morales or an officer or director of the Morales Entities,
LVDF has no basis for its fraud claim as to Mr. Morales or the Morales Entities. Simply put,
Morales made no representations or promises in any way to LVDF.

To assert a fraud claim against Mr. Morales or the Morales Entities, LVDF must first
demonstrate that Mr. Morales or a director or officer of the Morales Entities made a knowingly
false statement to LVDF. All LVDF has demonstrated is that Mr. Meacher made a
representation to Mr. Fleming. LVDF has not demonstrated that Mr. Morales or any director of
or officer of his companies had any knowledge of Meacher’s statement to Fleming. Without that
link, LVDEF’s fraud claim as to Mr. Morales fails.

Currently, the only fact that LVDF can truly assert against Mr. Morales is that he offered
Front Sight a construction line of credit. How Front Sight chose to utilize that line of credit and
what representations that Front Sight later chose to make regarding that line of credit are Front
Sight’s responsibility. Because neither Mr. Morales nor the Morales Entities communicated with
LVDF or had any knowledge of Front Sight’s communications with LVDF, LVDF’s fraud claim
against Morales necessarily fails.

4. Defendant’s fraud counterclaim fails because Morales performed on his Line of
Credit

Defendants’ fraud claim against Morales and the Morales Entities absolutely depends on
Front Sight never actually utilizing the Morales LOC. If Front Sight utilized the Morales LOC,
then LVDF’s fraud claim necessarily fails because LVDF unequivocally asserted that neither
Front Sight nor the Morales Entities intended to utilize the Morales LOC. LVDF also called the

Morales LOC a “sham” loan. If the Morales LOC was used by Front Sight, even once, it was not
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a “sham” loan and neither Front Sight nor Mr. Morales made any false statements to Front Sight.

Dr. Piazza sent an email correspondence to Mr. Dziubla on February 28 2018, wherein he
stated:

Don’t let the senior loan issue get in the way or be an excuse for failing to source

more investors. The fact that we are building the facility with cash flow and the

few investors you bring every couple months is what you should press to your

investors. We are strong, profitable, building the resort and it is a great

investment for them. As we complete more construction using the Morales

Construction line of credit, which we pay down each month, and need less in the

way of a senior loan, the better the senior loan terms are becoming. I have

hesitated signing any senior loan because we have two other lenders now offering

better terms . . . . Be patient, keep delivering investors, hopefully at the rate you

did this month and the senior loan will fall into place when it is needed. Right

now, even if we closed a loan, we do not have a use for the funds and it would be

foolish to take it and pay interest on money we couldn’t use in the construction of

the resort for at least another 3 to 4 months. . . .

(See email from Ignatius Piazza to Robert Dziubla dated February 28, 2018, attached hereto as
Exhibit 2 (emphasis added).) Dr. Piazza explicitly told Mr. Dziubla that Front Sight utilized the
Morales LOC and paid it down each month. On January 31, 2018, Mr. Meacher sent an email to
Mr. Dziubla, “The $36 million construction line of credit [Morales LOC] remains in place and is
being used to mitigate cash flows for construction.” (See email from Mike Meacher to Robert
Dziubla dated January 31, 2018, attached hereto as Exhibit 3.)

Dr. Piazza testified that Front Sight paid the Morales LOC down when LVDF failed
deliver further EB-5 funds. See September 20, 2019 Evid. Hrg. Transcript, at pp. 132-133,
attached hereto as Exhibit 4. Mr. Morales also testified at his March 16, 2020 deposition that
Front Sight had to pay down the Morales LOC with its own operating capital because LVDF
failed to provide sufficient EB-5 funds to complete the project. See March 16, 2020 Deposition
Transcript of Rene Morales, at p. 10:10-17, attached hereto as Exhibit 5. Both Mr. Meacher and
Dr. Piazza put LVDF on notice in early 2018 that Front Sight had utilized the Morales LOC. Dr.

Piazza testified that Front Sight utilized and paid down the Morales LOC. Mr. Morales

12
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corroborated the testimony of Dr. Piazza.

Additionally, Front Sight’s accounting records show numerous payments to the Morales
Entities from January 2017 to December 2017. See Evid. Hrg. Exhibit 47, pp. 0407-0431. The
objective evidence demonstrates that Front Sight actually utilized the Morales LOC; therefore,
Morales and the Morales Entities could not have committed fraud by extending a “sham” line of
credit to Front Sight.

5. Defendant’s fraud counterclaims fails for lack of damages

Defendant’s claim that they were damaged by Meacher’s alleged fraudulent statement
because it loaned Front Sight money that it would have otherwise never loaned. Even if this
allegation is true, LVDF is not damaged by the alleged false statements for three reasons: (1)
LVDF is entitled to repayment of any funds loaned; (2) LVDF has collected interest on the funds
loaned; and (3) LVDF has a security interest in land that is worth far more than the total amount
of the funds LVDF loaned Front Sight. Moreover, LVDF is currently seeking to foreclose on its
security interest in that land. Hence, even if Meacher made false statements, LVDF has only
profited from those statements to date.

Mr. Morales and his companies have no connection whatsoever to any harm allegedly
suffered by LVDF. Neither Mr. Morales nor the Morales Entities are parties to the CLA.
Neither Mr. Morales nor anyone in a management capacity with the Morales Entities made any
representations to LVDF. Therefore, Mr. Morales and the Morales Entities could not have
caused any alleged damages incurred by LVDFF. Accordingly, Defendants’ fraud claim as to

Mr. Morales and the Morales Entities necessarily fails.

6. Defendant’s fraud claim fails against Morales because LVDF lacks standing to
sue either Morales or the Morales Entities for fraud where LVDF is not in privity

of contract with the Morales Entities

A fraud requires a showing that one party made a knowingly false representation to
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another party. Epperson v. Roloff, 102 Nev. 206, 210, 719 P.2d 799, 802 (1986). Necessarily, to
meet the element of a knowingly false representation, LVDF must show that Morales and
Defendants had some dealings with one another. Here, LVDF never spoke with Morales or any
member of the Morales Entities. There is no contract between Morales or the Morales Entities
and LVDF. LVDF is essentially suing Morales and the Morales Entities for allegedly fraudulent
conduct based upon Morales’ and/or the Morales Entities’ dealings with Front Sight. LVDF has
no standing to sue for fraud because it never contracted or dealt with Morales or the Morales
Entities in any way.

The fact that Front Sight via Mr. Meacher, reported to LVDF the terms of the Morales
LOC to LVDF does not give LVDF recourse against Morales or the Morales Entities. LVDF
was not party to the Morales LOC. Morales made no representations to LVDF. LVDF could not
have relied upon any representations from Morales. Any duties owed to by Morales and/or the
Morales Entities were owed only to Front Sight. For LVDF to have any standing to sue Morales
or the Morales Entities for fraud, LVDF would have to assert that it was an intended beneficiary
of the Morales LOC.

Without a contract or any dealing between Morales and/or the Morales Entities and
LVDF, there can be no fraud as to LVDF. Therefore, LVDF lacks standing to sue Morales or the
Morales Entities for fraud.

C. THE AMENDED COUNTERCLAIM FAILS TO STATE A CLAIM FOR CIVIL

CONSPIRACY AGAINST MORALES OR THE MORALES ENTITIES AND
SHOULD THEREFORE BE DISMISSED

As its “Fifth Cause of Action,” LVDF alleges “Civil Conspiracy” against “all
counterdefendants.” LVDF alleges the following:
While acting in their individual capacities and in their capacity as Trustees and/or

beneficiaries of the VNV Trust Defendants, Ignatius Piazza and Jennifer Piazza
conspired with the Front Sight and VNV Trust Defendants, using Front Sight and

14
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VNV Trust Defendants to achieve their unlawful objective of diverting monies

from Front Sight that were needed to maintain Front Sight’s solvency and its

ability to meet its obligations under the CLA regarding timely completion of the

Project and repayment of the loan, for their own individual advantage and benefit.
(Counterclaim, 9 103.)

To state a claim for conspiracy, LVDF must demonstrate a combination of two or more
persons who, by some concerted action, intend to accomplish an unlawful objective for the
purpose of harming another, and that damage has resulted from said act or acts. See Hilton
Hotels Corp. v. Butch Lewis Prods., Inc., 109 Nev. 1043, 862 P.2d 1207, 1210 (1993). To
properly plead a claim for civil conspiracy, a plaintiff must set forth facts showing: (1) the
commission of an underlying tort; and (2) an agreement between the defendants to commit that
tort. GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11, 15 (Nev.2001). Further, the cause of action
must be pled with particular specificity as to “the manner in which a defendant joined in the
conspiracy and how he participated in it.” Arroyo v. Wheat, 591 F.Supp. 141, 144 (D. Nev.
1984).

In the instant matter, as set forth herein, LVDF has failed to set forth a cause of action for
an underlying tort. LVDF does not even mention Morales or the Morales Entities in paragraphs
101-107 of the Amended Counterclaim. Even if Front Sight assumes that the underlying
predicate tort claim is the alleged fraud claim against Morales and the Morales Entities, as
discussed in Section A supra, the alleged fraud claim fails as a matter of law.

Even if the Court does not dismiss the underlying fraud claim, LVDF’s claim for civil
conspiracy still fails as it is insufficiently particular. Here, Counterclaimant has failed to plead
with the requisite particularity how Front Sight and/or the other “counterdefendants” joined and

participated in the alleged conspiracy. (Counterclaim, 9 101-107.) Instead, Counterclaimant’s

civil conspiracy claim only states that Dr. Piazza, Mrs. Piazza, the VNV Trust Defendants, and
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Front Sight “conspired . . . to achieve their unlawful objective of diverting monies from Front
Sight that were needed to maintain Front Sight’s solvency. . . .” (Counterclaim, q 103.) The
Counterclaim fails to allege the manner in which Front and the other Counterdefendants joined in
the conspiracy. The Counterclaim is completely devoid of any allegations as to Morales’ or the
Morales Entities’ alleged roles in the conspiracy. There is no specificity whatsoever regarding
the alleged misconduct. Accordingly, the civil conspiracy claim must be dismissed.

V.

CONCLUSION

Based on the foregoing, Counterdefendants Morales and the Morales Entities respectfully
request that the Court grant this Motion to Dismiss Defendants’ Counterclaim for fraud and civil
conspiracy.

DATED this 3™ day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, NV 89117

Tel (702) 853-5490

Fax (702) 226-1975
Attorneys for Plaintiff/Counterdefendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3™ day of August, 2020, I caused the foregoing
COUNTERDEFENDANTS EFRAIN RENE MORALES-MORENO, MORALES
CONSTRUCTION, INC., TOP RANK BUILDERS, INC., AND ALL AMERICAN
CONCRETE, & MASONRY INC.S MOTION TO DISMISS FIRST AMENDED
COUNTERCLAIM to be electronically filed and served with the Clerk of the Court using
Wiznet which will send notification of such filing to the email addresses denoted on the
Electronic Mail Notice List, or by U.S. mail, postage prepaid, if not included on the Electronic
Mail Notice List, to the following parties:

John R. Bailey, Esq.

Joshua M. Dickey, Esq.

Andrea M. Champion, Esq.

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, Nevada 89148

Attorneys for Defendants/Counterclaimants

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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From: Jon Fleming <jfleming@EBSimpactcapital.com>

Sent: Tue, 31 Oct 2017 17:02:10 -0700

To: Mike Meacher <meacher@frontsight.com>

CC: Ignatius Piazza <Ignatius@frontsight.com>, Bob Dziubla <rdziubla@eb5bimpactcapital.com>
Subject: RE: Executed documents from Front Sight

Mike,

Thank you for sending the attached documents. | will confirm with you when | get the overnight
package with the loan amendment documents and return the copies of the signed documents.

We will update the agents on the financing progress and do all we can to close new investors. |
will also call you to update you on some other progress.

Thanks,

Jon

From: Mike Meacher [mailto:meacher@frontsight.com]
Sent: Tuesday, October 31, 2017 11:51 AM

To: Jon Fleming <jfleming@EB5impactcapital.com>
Cc: Ignatius Piazza <ignatius@frontsight.com>
Subject: Executed documents from Front Sight

Jon,

Attached please find fully executed documents between Front Sight Management and our three
primary contractors. This Construction Line of Credit and associated Promissory Note extends to
Front Sight up to $36,000,000 in construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment Letter to provide
an additional $15,000,000 to Front Sight for any business purpose we elect. As | told you, the
lender will want to see an updated appraisal from Mark Lukens or another MAI appraisal firm of
their election. This loan is being funded all at once and is scheduled to close at the end of
November.

A - 005135
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| also sent you by overnight delivery the three revised documents between Front Sight
Management and Las Vegas Development Fund. They are:

First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish

First Amendment to Construction Deed of Trust, Security Agreement and Fixture Filing
executed by Naish

Please counter sign these three and retumn a fully executed copy to me.

These documents and the attached construction line of credit along with the upcoming Letter of
Commitment from USCP should jump start the marketing in both China and India. Please release
the funds for the investor you now hold and give me the vehicle by which we send the funds for Dr.
Shah'’s marketing road show that we promised with his next closing. Also light a fire under David
and Kyle. Get them to put some serious effort to close the 26 investors in China who are currently
looking for another project. There are now no excuse for not closing more of these EB-5 investors.

Thanks,
Mike

Meacher@frontsight.com
702-425-6550

A - 005136
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From: Ignatius Piazza <ignatius@frontsight.com>
Sent: Wed, 28 Feb 2018 20:46:05 -0800

To: Robert Dziubla <rdziubla@eb5impactcapital.com>
CC: Mike Meacher <meacher@frontsight.com>
Subject: RE: Well done Bob!

Thanks Bob,

Don't let the senior loan issue get in the way or be an excuse for failing to source more investors.
The fact that we are building the facility with cash flow and the few investors you bring every couple
months is what you should press to your investors. We are strong, profitable, building the resort and
it is a great investment for them. As we complete more construction using the Morales
Construction line of credit, which we pay down each month, and need less in the way of a senior
loan, the better the senior loan terms are becoming. | have hesitated signing any senior loan
because we have two other lenders now offering better terms. One lender is an American brick
and mortar bank with Asian owners. Theirs is a line of credit format which we can close and draw
when we need it. We are awaiting their term sheet and it will be a MUCH better deal than the
USCP offer or the second lender who wants to beat the USCP offer. The USCP and competing
offer are not lines of credit. We would have to close those loans and start paying interest on money
we cannot yet put to work. Be patient, keep delivering investors, hopefully at the rate you did this
month and the senior loan wili fall into place when it is needed. Right now, even if we closed a
loan, we do not have a use for the funds and it would be foolish to take it and pay interest on
money we couldn’t use in the construction of the resort for at least another 3 or 4 months... Let’s
extend the senior loan agreement another 90 days as that is the realistic time frame that we will be
ready to start going vertical and would actually need it. Until then, keep bringing in the investors.
With a few EBS5 investors each month, our cash flow and the Morales credit line we are building the
facility without any delays and preparing for the time we actually need the senior loan to close.

I will wire as directed below tomorrow.

From: Robert Dziubla [mailto:rdziubla@eb5impactcapital.com]
Sent: Wednesday, February 28, 2018 1:52 PM

To: 'Ignatius Piazza'

Cc: 'Mike Meacher'

Subject: RE: Well done Bob!

Dear Naish,

Through yesterday, we have wired to FSM $1,125,000 representing EB5 investments from three
Chinese investors sourced by Endeavor Shanghai (Kyle and David) at $375k each.

Accordingly, please wire the $60,000 for Endeavor Shanghai's $20k per investor performance
bonus.  Please wire these funds to:

A - 005525
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From: Mike Meacher <meacher@frontsight.com>
Sent: Wed, 31 Jan 2018 09:33:35 -0800

To: Robert Dziubla <rdziubla@eb5impactcapital.com>
Subject: Front Sight update

Bob,

This email will update you on the progress at Front Sight which will supplement the video we just produced. The video has a lot more information for your
investors to see but here is what you requested.

The timeline for the 36-month construction schedule has been delayed by Morales Construction because they are waiting for the local electrical cooperative,
Valley Electric Association, to provide them a timeline for an electrical system upgrade. | will forward that when received.

Mike

The $36 million construction line of credit remains in place and is being used to mitigate cash flows for construction.

U.S. Capital Partners in San Francisco has provided two offers which are being considered by Front Sight. Both are pending final review by the lenders of the
2017 financial statements by Front Sight. Additionally, Front Sight has been approached by a Houston, Texas based bank, American First National Bank,
who has expressed interest in loaning construction money to Front Sight. The rate and terms of this offer may be superior to the U.S. Capital Partners two
offers so Front Sight is negotiating all three concurrently to come up with the best long-term construction financing at the lowest cost.

The construction progress status is best seen in the linked video. All 25 phase 3 ranges and completed and operational. Front Sight now has 50 shooting
ranges which make it the largest firearms training facility in the United States. In addition to completing all the ranges, the video shows that Front Sight has
added a live-fire simulatar between each of these new ranges. The students find this more convenient and it saves time by not having to transport students
during this portion of the training. One of the 25 new ranges is the 800-yard long rifle range. The video shows this new facility from one end to the other and
how enthusiastic students are with this new quality facility.

Final grading permit was issued on the 44-acre grading site that will have a massive 1350 car parking lot, a classroom for up to 2,000 students, an armory a
pro shop and retail sales building. The finished construction site of this grading project will be about 14-16 acres. The Front Sight engineers estimate that
about 250,000 cubic yards (6,750,000 cubic feet) of dirt will be moved to create the building pad for this portion of the project. The architects will be meeting to
design the final layout of these facilities shortly. When the buildings are completely designed, building permits will be applied for and construction will begin
thereafter.

For more information, please refer to the linked video below.

A - 005432
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SEPTEMBER 20, 2019 FRONT SIGHT V. LV DEV FUND 1

CASE NO. A-18-781084-B
DOCKET U

DEPT. XVI

DISTRICT COURT
CLARK COUNTY, NEVADA
* % % % *
FRONT SIGHT MANAGEMENT LLC,
Plaintiff,
vs.
LAS VEGAS DEVELOPMENT FUND LLC,

Defendant.

e e et e e N N Nt N

REPORTER'S TRANSCRIPT
OF
HEARING

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS

DISTRICT COURT JUDGE

DATED FRIDAY, SEPTEMBER 20, 2019

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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SEPTEMBER 20, 2019 FRONT SIGHT V. LV DEV FUND 43,

A. Your Honor, there is only one person in this
room that truly cares about these immigrant investors'
visas and the project, and that's me. I'm -- I'm the
one that kept this project going when Robert Dziubla
was starving it and not giving us the money that he had
to put into the project. I'm the only one that's kept
it going in spite of this frivolous and fraudulent
foreclosure action that had no merit that caused us to
lose an investment banker loan.

We are -- we've tried to build this as quickly
as we possibly can with the limited funds that we
received. This was supposed to be initially a
$150 million project. Then he said he could not
provide 150 million. He could provide 75. So we had
to scale the project back.

Then he comes to us and says, "Well, we can
provide 50 on the back end as a fully subordinated
second, but you have to go out and find a $25 million
first," and we did. We went through all of the ugliest
types of lenders you can possibly imagine, and we had
to turn down most of those. But we were able to secure
the Morales construction loan agreement.

But here's the kicker there: Dziubla kept
telling us, "You got to get me that first -- that first

lender so that I can then go out and secure the rest of
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these investors. They're all waiting for that first
lender." So we went out and secured the first lender,
the Morales construction loan. But Dziubla knew
because we told him how it was going to work. Morales
would start the building, and it was the EB5 money
coming in that would pay down that construction loan.
He understood that.

So we secured the Morales loan so that he
could point out to his agents and his investors that
Front Sight has secured a first lender. We get Morales
started on it and then Dziubla doesn't come through
with any further money. So we were on the hook, and
we've paid down that -- those construction costs that
Morales provided. We paid it down. Even though
Dziubla starved the project, didn't provide anything
else, we have -- we are the ones that have paid him
down.

So it was -- it was the best that we can do
under those circumstances. And under the loan
contract, that's all we were asked to do is the best we
can do, and we found it for him.

We've since now found another lender who's
willing to loan and now we're at this point where we've
created the jobs, and we've got a lender that will

basically take Dziubla out and we can move the project
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Q. And you still have those contracts at your
office?
A. Yes.

Q. Okay. So those will be -- that's some of
the documents we've asked for that you pull together
would be those contracts.

A. Yeah.

Q. Do have any contracts now where the work
hasn't been completed?

A. Well, the villas. You know, I have to --
I'm like 85 percent done. I have to complete it.
But Mr. Piazza has stated I guess, I don't know who
they are, because I'm not familiar, but he says the
money was coming from some EB5 money and didn't came
so he had to pay me out of -- like in payments. So
we're not doing any more because I guess the EB5
people didn't come through with that financing.

Q. When did you have that conversation with
Mr. Piazza?

A. That was like six months ago. Because we
were going to build the whole thing. I give him a
credit line for like $25 million. My company,
they're self-integrated companies, we own Morales
Construction Trucking Company and all that stuff, and

we own the gravel pit, and we were going to do the

30 (b)(6) Rene Morales
March 16, 2020 10
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CLERz OF THE COUEE

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a

Nevada Limited Liability Company,
Plaintiff,

VS.

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Company; et al.

Defendants.

AND ALL RELATED COUNTERCLAIMS.

CASE NO.: A-18-781084-B
DEPT NO.: 16

COUNTERDEFENDANT FRONT
SIGHT MANAGEMENT LLC’S
MOTION TO DISMISS LAS
VEGAS DEVELOPMENT FUND
LLC’S FIRST AMENDED
COUNTERCLAIM

HEARING REQUESTED

COMES NOW Plaintiff/Counterdefendant FRONT SIGHT MANAGEMENT LLC

(“Plaintiff” or “Front Sight”), by and through attorneys, John P. Aldrich, Esq., Catherine

Hernandez, Esq., and Jamie S. Hendrickson, Esq. of the Aldrich Law Firm, Ltd., and hereby

moves the Court for an order dismissing Defendant/Counterclaimant LAS VEGAS

DEVELOPMENT FUND LLC’s (“LVDF”) First Amended Counterclaim (“Counterclaim”).

Case Number: A-18-781084-B
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This Motion to Dismiss LVDF’s Counterclaim is made and based on the attached
memorandum of points and authorities and supporting documentation, the papers and pleadings
on file in this action, and any oral argument this Court may allow.

DATED this 19" day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I

INTRODUCTION

Front Sight seeks dismissal of Defendants’ counterclaims for fraud and fraudulent
transfers contained in its First Amended Counterclaim (“Counterclaim™). As shown below, these
claims fail to allege facts sufficient to show that, even if taken as true for purposes of this
motion, Defendants are entitled to relief. To the contrary, Defendants are not entitled to relief
and this Motion should be granted.

Although Nevada is a notice-pleading state, Counterclaimants still have to assert viable
claims and give the defending party adequate notice of the nature of the claims being asserted. A
pleading party cannot simply parrot the elements of a claim and expect to survive a Rule 12(b)(5)

motion to dismiss. Defendants’ Counterclaim consists primarily of claims whose factual
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allegations are conclusory and are simple recitations of the elements of the claim being asserted.
Defendants’ counterclaim for fraud is not pled with sufficient particularity to articulate Front
Sight’s role in the alleged fraud scheme. Additionally, Defendants fail to allege how and when
Front Sight made any false representations to any Defendant. Finally, Defendants fail to
articulate their damages, as LVDF loaned Front Sight funds to which it has not only a right to
repayment but also which are secured by real estate owned by Front Sight.

Defendants’ counterclaims for fraudulent transfers must be dismissed pursuant to NRPC
12(b)(5) because LVDF is secured creditor with sufficient recourse to collect on its debts via
foreclosure on its Deed of Trust. Additionally, Defendants fail to offer any facts to demonstrate
that Front Sight is or was insolvent at the time of the transfers. Finally, Defendants’
Counterclaim fails as a matter of law because Front Sight’s transfers were made pursuant to a
Loan to Shareholder, which means that Front Sight has the right to repayment on all transfers to
the Dynasty Trusts. Accordingly, Front Sight has received reasonably equivalent value for the
monetary transfers where it also has a right to repayment. Therefore, Defendants’ fraudulent
transfer claims fail on two essential elements: 1) Front Sight is not insolvent; and, 2) Front Sight
received reasonably equivalent value for its transfers.

II.

PROCEDURAL HISTORY

On April 3, 2020, Counterclaimants filed their Motion for Leave to Amend the Counter-
complaint. The Court granted Counterclaimants’ Motion for Leave to Amend on May 13, 2020.
On June 4, 2020, Counterclaimants filed its Answer to Front Sight’s Complaint and First
Amended Counterclaim.

/17

111
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III.

ALLEGATIONS OF DEFENDANTS’ FIRST AMENDED COUNTERCLAIM

In the First Amended Counterclaim, Defendants assert claims for (1) fraud (against Front
Sight, Michael Meacher, Ignatius Piazza, Rene Efrain Morales-Moreno, Top Rank Builders, Inc.,
All American Concrete & Masonry, Inc., and Morales Construction, Inc.); (2) fraudulent
transfers (against Front Sight, the VNV Trust Defendants); (3) intentional interference with
contractual relations (against Ignatius Piazza, Jennifer Piazza, and the VNV Trust Defendants);
(4) conversion (against Front Sight, Ignatius Piazza, and Jennifer Piazza); (5) civil conspiracy
(against all counterdefendants); (6) judicial foreclosure (against Front Sight); and, (7) waste
(against Front Sight, Ignatius Piazza and the VNV Trust Defendants).'
Plaintiff/Counterdefendant Front Sight now brings this motion to dismiss Defendants’ First
Amended Counterclaim. The allegations of the Counterclaim are not well-founded, and many of
them are conclusory and made upon information and belief in an attempt to keep the claims alive
in the face of a motion to dismiss.’
/17
/17

111

! This Motion to Dismiss will concern only the claims brought against Front Sight. The remaining Counter-
Defendants will file separate Motions to Dismiss.

% As a preliminary matter, Plaintiff points out that in its counterclaim, LVDF refers to the Amended Deed of Trust
by calling it simply the “Deed of Trust.” A little background should help prevent any confusion: LVDF’s claim for
judicial foreclosure seeks to foreclose under the document entitled First Amendment to Construction Deed of Trust,
Security Agreement and Fixture Filing recorded on January 12, 2018, in the Nye County Recorder’s office as
Document No. 886510 (“Amended Deed of Trust”). (See LVDF’s Counterclaim, p. 18, Is. 17-20) (explaining that
LVDEF’s Counterclaim means the Amended Deed of Trust when referencing “Deed of Trust,” not the document
entitled Construction Deed of Trust, Security Agreement, Assignment of Leases and Rents, and Fixture Filing
recorded on October 13, 2016, as Document No. 860867 in the Nye County Recorder’s office). Plaintiff reserves
the right to argue that the Amended Deed of Trust is not a legitimate deed of trust under Nevada law.
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IV.

THE COURT SHOULD DISMISS COUNTERCLAIMANT DEFENDANTS’
COUNTERCLAIMS FOR FRAUD AND FRAUDULENT TRANSFERS

A. LEGAL STANDARD FOR NRCP 12(b)(5) MOTION TO DISMISS

L. NRCP 12(B)(5) REQUIRES DISMISSAL WHERE A CLAIM FAILS TO
ALLEGE ENOUGH FACTS THAT, IF TRUE, WOULD ESTABLISH A BONA
FIDE CLAIM FOR RELIEF

NRCP Rule 12(b)(5) allows a party to move for dismissal of a counterclaim for “failure
to state a claim upon which relief can be granted.” If the Court assumes the veracity of the
factual allegations pleaded, for the purposes of a 12(b)(5) motion to dismiss, taking them at “face
value” and construing them “favorably” for the pleading party, dismissal is required where it
appears that the facts alleged “fail to state a cognizable claim for relief.” Morris v. Bank of Amer.
Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (internal quotation marks omitted)
(quoting Edgar v. Wagner, 101 Nev. 226, 227-28, 699 P.2d 110, 111-12 (1985)). Where the
party seeking dismissal proves “beyond a doubt” that the counterclaimant “could prove no set of
facts which, if accepted by the trier of fact, would entitle him [or her] to relief,” dismissal of the
counterclaim is appropriate. /d. (alteration supplied in Morris) (internal quotation marks omitted)
(quoting Edgar, at 228, 699 P.2d at 112).

Counterclaimant must do more than simply parrot the legal elements of its claims and
still hope to survive dismissal pursuant to NRCP 12(b)(5). Nevada law requires Counterclaimant
to demonstrate its claims in a way that provides adequate notice of the nature of those claims, not
just notice of the simple existence of those claims. Western States Constr. v. Michoff, 108 Nev.
931, 936, 840 P.2d 1220, 1223 (1992) (citing Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674
(1984).

111
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2. NEVADA IAW DISFAVORS PLEADING WITH CONCLUSORY
ALLEGATIONS AND A CLAIMANT MUST ASSERT ACTUAL FACTS
THAT, IF TRUE, SHOW WHY RELIEF IS JUSTIFIED IN ORDER TO
SURVIVE DISMISSAL

In Taylor v. State, 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957), the Supreme Court of
Nevada found the complaint’s conclusory factual allegation of waiver to be “insufficient,” even
after acknowledging that “[i]t is true that the pleading of conclusions, either of fact or of law, is
sufficient under NRCP, provided the allegation is sufficiently definite to give fair notice of the
nature and basis or grounds of the claim . . . .” 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957)
(emphasis added). The allegation at issue in the Taylor opinion was plainly conclusory, and the
Supreme Court of Nevada upheld, on appeal, the district court’s order dismissing the claim:

The complaint alleged “That the defendants, the State of Nevada and University

of Nevada, have waived their immunity from suit for the cause herein set forth.”

The trial court held this allegation insufficient, relying upon the general rule that

waiver is a conclusion of law and that the facts from which the conclusion flows

must be pleaded.

Id. at 152, 311 P.2d at 734. And, in doing so, the Taylor opinion upheld the trial court’s finding
that the fact of waiver was insufficiently pled. LVDF’s Counterclaim against Plaintiff consists of

repeated plainly conclusory allegations and little-to-nothing more.

B. THE AMENDED COUNTERCLAIM FAILS TO STATE A CLAIM FOR FRAUD
AND SHOULD THEREFORE BE DISMISSED

As its first cause of action, LVDF alleges fraud against Front Sight, Dr. Piazza, Mr.
Meacher, Mr. Morales, and the Morales Entities for alleged misrepresentations by Mr. Meacher
to Mr. Fleming regarding a construction line of credit between Front Sight and the Morales
Entitities.

To prevail on a claim for fraud, also known as intentional misrepresentation, plaintiff
must prove the following elements by clear and convincing evidence: (a) that the defendant

made a false representation; (b) with knowledge or belief that the representation was false or
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without a sufficient basis for making the representation; (c) that the defendant intended to induce
the plaintiff to act or refrain from acting on the representation; (d) the plaintiff justifiably relied
on the representation; and (e) the plaintiff was damaged as a result of his reliance. J.A4. Jones
Const. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 290-91, 89 P.3d 1009 (2004); Albert
H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 1260, 969 P.2d 949 (1998) (plaintiff has burden of
proving each element of fraud claim by clear and convincing evidence). As required by NRCP
9(b), fraud must be alleged with particularity in order to afford adequate notice to the opposing
party. Ivory Ranch, Inc. v. Quinn River Ranch, Inc., 101 Nev. 471, 73, 705 P.2d 673 (1985).
This means that the circumstances attendant to the alleged fraud must be detailed and include
averments to the time, the place, the identity of the parties involved, and the nature of the fraud
or mistake.” Brown v. Kellar, 97 Nev. 582, 583-84, 636 P.2d 874 (1981).
Here, the Counterclaim’s allegations fall far short of threshold pleading requirements to

state a claim for fraud.

1. LVDEF’s fraud counterclaim is not pled with particularity

To plead fraud with particularity, LVDF must include detailed allegations regarding the
time, place, and identities of the parties involved in the fraud scheme, including all attendant
circumstances pertaining to the fraud. The only particulars pertaining to the alleged fraud that
LVDF offers is an email between Meacher and Jon Fleming on October 31, 2017, attached
hereto as Exhibit 1. In Exhibit 1, Meacher tells Fleming about the existence of the Morales
LOC. LVDF offers no other specifics regarding when Meacher learned about the Morales LOC,
whether or when Meacher participated in the allegedly fraudulent scheme to negotiate the
Morales LOC, and whether or when Meacher received orders from Ignatius Piazza to notify
Fleming of the Morales LOC. LVDF never actually states that Meacher even knew that any

statement made in his email to Fleming was false. LVDF does not state how Meacher would
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have or could have known that his statements to Fleming were false. Without any facts to
demonstrate where Meacher received his information about the Morales LOC or how he could
have known or actually knew the alleged fraudulent nature of the loan, LVDF has failed to plead
fraud with particularity. Other than Meacher’s statement via email to Fleming, the Counterl
claim offers no specific information regarding the role of any other member of Front Sight in the
alleged fraud scheme. Therefore, LVDEF’s fraud claim must be dismissed.

2. LVDF’s fraud counterclaim fails because Meacher’s statement was true in every
respect

An essential element of a fraud claim is that the defendant made a knowingly false
statement. Jordan v. State ex rel. Dep’t of Motor Vehicles & Pub. Safety, 121 Nev. 44, 75, 110
P.3d 30, 51 (2005); J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 89
P.3d 1009 (2004); Barmettler v. Reno Air, Inc., 14 Nev. 441, 956 P.2d 1382 (1998); Blanchard v.
Blanchard, 108 Nev. 908 (1992); Bulbman, Inc. v. Nev. Bell, 108 Nev. 105, 111, 825 P.2d 588,
592 (1992); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 1260, 969 P.2d 949, 957 (1998);
Sanguinetti v. Strecker, 94 Nev. 200, 206, 577 P.2d 404, 408 (1978); Lubbe v. Barba, 91 Nev.
596, 541 P.2d 115 (1975).

Meacher’s October 31, 2017 email to Fleming states in its entirety:

Attached please find fully executed documents between Front Sight Management

and our three primary contractors. This Construction Line of Credit and

associated Promissory Note extends to Front Sight up to $36,000,000 in

construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment

Letter to provide an additional $15,000,00 to Front Sight for any business purpose

we elect. As I told you, the lender will want to see an updated appraisal from

Mark Lukens or another MAI appraisal firm of their election. This loan is being

funded all at once and is scheduled to close at the end of November.

I also sent you by overnight delivery the three revised documents between Front
Sight Management and Las Vegas Development Fund. They are:
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e First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish
e First Amendment to Construction Deed of Trust, Security Agreement and
Fixture Filing executed by Naish
Please counter sign these three and return a fully executed copy to me.
These documents and the attached construction line of credit along with the
upcoming Letter of Commitment from USCP should jump start the marking in
both China and India. Please release the funds for the investor you now hold and
give me the vehicle by which we send the fund for Dr. Shah’s marketing road
show that we promised with his next closing. Also light a fire under David and
Kyle. Get them to put some serious effort to close the 26 investors in China who

are currently looking for another project. There are now no excuse for not closing
more of these EB-5 investors.

See Exhibit 1. Meacher only made true statements to Fleming. Meacher stated that Front Sight
entered into a $36 million line of credit with the Morales Entities. The Morales LOC is a
construction line of credit that authorizes Front Sight to engage the Morales Entities. See
Answer and Amended Counterclaims, Exhibit 8, pp. 6-7. The Morales LOC is evidenced by a
promissory note executed by Ignatius Piazza on behalf of Front Sight. Id. at p. 7. These
statements are objectively true. LVDF attached a copy of the Morales LOC to its counterclaim.
There is no doubt about the existence of the line of credit or its balance. Meacher made no
further representations regarding the Morales LOC other than that it existed, that it was between
Front Sight and the Morales Entities, and that it had a maximum balance of $36 million.
Because all of these statements are objectively and unequivocally true, Meacher cannot have
committed fraud as a matter of law.

LVDF did not plead that Meacher knew that his statement was false. LVDF did not
plead that Meacher was privy to any negotiations of the Morales LOC. LVDF did not plead that
Meacher had even spoken to Morales about the Morales LOC. Meacher’s email does not state

how, when or to what extend that Front Sight intends to use the Morales LOC. Meacher does not
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even offer an opinion on whether the Morales LOC meets the definition of senior debt under the
Construction Loan Agreement. Meacher’s email only includes true statements regarding the
Morales LOC.

If Meacher’s statement was true, then Front Sight could not have committed fraud
without further representations to LVDF. Because the Counterclaim fails to detail how or when
Front Sight made any further representations to LVDF, LVDF’s fraud claim fails as a matter of
law.

3. Defendants’ fraud counterclaim fails because Morales performed on his Line of
Credit

LVDF’s fraud claim against Front Sight, Meacher, and Morales absolutely depends on
Front Sight never actually utilizing the Morales LOC. If Front Sight utilized the Morales LOC,
then LVDF’s fraud claim necessarily fails because LVDF unequivocally asserted that neither
Front Sight nor the Morales Entities intended to utilize the Morales LOC. LVDF also called the
Morales LOC a “sham” loan. If the Morales LOC was used by Front Sight, even once, it was not
a “sham” loan and neither Front Sight, Mr. Morales, Mr. Meacher, nor Dr. Piazza made any false
statements to Front Sight.

Dr. Piazza sent an email correspondence to Mr. Dziubla on February 28, 2018, wherein
he stated:

Don’t let the senior loan issue get in the way or be an excuse for failing to source
more investors. The fact that we are building the facility with cash flow and the
few investors you bring every couple months is what you should press to your
investors. We are strong, profitable, building the resort and it is a great
investment for them. As we complete more construction using the Morales
Construction line of credit, which we pay down each month, and need less in the
way of a senior loan, the better the senior loan terms are becoming. I have
hesitated signing any senior loan because we have two other lenders now offering
better terms . . . . Be patient, keep delivering investors, hopefully at the rate you
did this month and the senior loan will fall into place when it is needed. Right
now, even if we closed a loan, we do not have a use for the funds and it would be
foolish to take it and pay interest on money we couldn’t use in the construction of

10
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the resort for at least another 3 to 4 months. . . .

Exhibit 2. (emphasis added) Dr. Piazza explicitly told Mr. Dziubla that Front Sight utilized the
Morales LOC and paid it down each month. On January 31, 2018, Mr. Meacher sent an email to
Mr. Dziubla, “The $36 million construction line of credit [Morales LOC] remains in place and is
being used to mitigate cash flows for construction.” Exhibit 3.

Dr. Piazza testified that Front Sight paid the Morales LOC down when LVDF failed
deliver further EB-5 funds. See Evid. Hrg. Transcript, September 20, 2019, at pp. 132-133,
attached hereto as Exhibit 4. Mr. Morales also testified at his March 16, 2020 deposition that
Front Sight had to pay down the Morales LOC with its own operating capital because LVDF
failed to provide sufficient EB-5 funds to complete the project. See Transcript of the Deposition
of 30(b)(6) Witness of All American Concrete, Morales Construction, and Top Rank Builders -
Rene Morales, March 16, 2020 at p. 10:10-17, attached hereto as Exhibit 5. Both Mr. Meacher
and Dr. Piazza put LVDF on notice in early 2018 that Front Sight had utilized the Morales LOC.
Dr. Piazza testified that Front Sight utilized and paid down the Morales LOC. Mr. Morales
corroborated the testimony of Dr. Piazza.

Additionally, Front Sight’s own accounting records show numerous payments to the
Morales Entities from January 2017 to December 2017. See Evid. Hrg. Exhibit 47, pp. 0407-
0431. Because the objective evidence demonstrates that Front Sight actually utilized the Morales
LOC, the Morales Entities could not have committed fraud by extending a “sham” line of credit
to Front Sight.

4. LVDF’s fraud counterclaims fails for lack of damages

LVDF claims that it was damaged by Meacher’s alleged fraudulent statement because it
loaned Front Sight money that it would have otherwise never loaned. Even if this allegation is

true, LVDF is not damaged by the alleged false statements for three reasons: (1) LVDF is
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entitled to repayment of any funds loaned; (2) LVDF has collected interest on the funds loaned;
and, (3) LVDF has a security interest in land that is worth far more than the total amount of the
funds LVDF loaned Front Sight. Moreover, LVDF is currently seeking to foreclose on its
security interest in that land. Hence, even if Meacher made false statements, LVDF has only
profited from those statements to date. Therefore, LVDF cannot show that it was damaged in
any way by Meacher’s statements, even if those statements were false (they were not).
Accordingly, LVDF’s fraud claim against Meacher fails as a matter of law for lack of damages.

C. DEFENDANTS’ CLAIM FOR FRAUDULENT TRANSFERS SHOULD BE

DISMISSED

Defendants assert fraudulent transfer claims against Front Sight and the VNV Dynasty
Trust Defendants under NRS 112.180 and NRS 112.190. Pursuant to NRS 112.180, a debtor
commits a fraudulent transfer in one of two ways. First, a fraudulent transfer occurs where the
debtor makes the transfer “with intent to hinder, delay, or defraud a creditor.” NRS
112.180(1)(a). Secondly, a fraudulent transfer occurs where the transfer was made “without
receiving reasonably equivalent value for the transfer or obligation” and where the debtor “the
remaining assets of the debtor were unreasonably small in relation to the business or transaction;
or, where the debtor incurred or intended to incur debts beyond the debtor’s ability to pay when
they become due. NRS 112.180(1)(b).

Pursuant to NRS 112.190, a fraudulent transfer occurs where a debtor makes a transfer to
an insider while the debtor is insolvent and where the debtor fails to obtain reasonably equivalent
value for the transfer. NRS 112.190(1).

LVDF asserts that Front Sight made fraudulent transfers in 2016, 2017, 2018, and 2019
when it was insolvent, in the form of monetary transfers to Dr. Piazza via the VNV Dynasty

Trusts. See Counterclaim, 9 77-82. The alleged transfers increased Front Sight’s Loan to
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Shareholder, which LVDF asserts is nothing more than a “disguised distribution ... for the
benefit of a shareholder.” Id. at § 78.

LVDF’s fraudulent transfer claims rests on two premises: (1) Front Sight was insolvent at
the time of the transfers; and, (2) Front Sight did not receive reasonably equivalent value for the
transfers. Both premises are false.

First, Front Sight was not insolvent at the time of the transfers. LVDF’s assertion that
Front Sight was insolvent at the time of the transfers is based upon a negative retained earnings
balance on its balance sheets in its 2016, 2017, and 2018 federal tax returns. Three facts prove
that Front Sight is not insolvent: (1) Front Sight’s balance sheet contained in its federal tax
returns do not list its assets at fair market value; (2) the Loan to Shareholder must be repaid by
the shareholder; (3) if either the Loan to Shareholder is repaid or Front Sight’s assets
(specifically the land upon which the resort and training facility lie) are presented at fair market
value, Front Sight’s retained earnings balance would no longer be negative. Additionally, Front
Sight is not insolvent because it has consistently posted net income from 2016 to 2019 and is
current on its obligations. Therefore, Front Sight is not insolvent. If Front Sight is not insolvent,
LVDF does not have a fraudulent transfer claim under either NRS 112.180 or NRS 112.190.

Under NRS 112.190, the text of the statute makes insolvency a prerequisite for a transfer
to be fraudulent. Under NRS 112.180(1)(b), a transfer is fraudulent where the debtor’s
remaining assets are unreasonably small in comparison to the transfer, frustrating the creditor’s
ability to collect on the debt.

Alternatively, the transfer is fraudulent where the debtor can no longer repay its
obligations as they become due after the transfer. Neither scenario applies to Front Sight. First,

Front Sight’s remaining assets, including its land, are more than sufficient to cover the $6.3
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million owed to LVDF. The CLA states that the land upon which the project sits was appraised
at $25 million in 2016. See Evid. Hrg. Exhibit 33, at 0193.

Also, Front Sight cannot have made fraudulent transfers to under NRS 112.180(1)(b)
because it has received reasonably equivalent value for the transfers in the form of reciprocal
debt. Assuming what Defendants claim is correct, Front Sight transferred funds to a shareholder,
which is one side of the transaction. The other side to the transaction is the Loan to Shareholder,
which must be repaid. Therefore, Front Sight has received reasonably equivalent value for the
transfers where it is owed the funds.

Front Sight cannot have committed fraudulent transfers under NRS 112.180(1)(a)
because the transfers must be made with intent to “hinder, delay, or defraud” LVDF. However,
pursuant to Section 1.3 of the CLA Front Sight may not prepay any advance on the loan until an
investor’s 1-829 Petition is fully adjudicated. See Evid. Hrg. Exhibit 33, at 0206. Here,
Defendants have taken the position that Front Sight cannot repay the loan because no investor’s
1-829 Petition has been adjudicated. By definition, Front Sight could not have made the transfers
with intent to delay, hinder, or defraud LVDF. In fact, quite to the contrary, Front Sight would
gladly repay the loan immediately if Defendants would agree to allow it to do so.

Finally, the policies that support the law of fraudulent transfers do not apply to Front
Sight’s transfers to the Dynasty Trusts because LVDF is a secured creditor whose security
interest is indisputably over-secured. The purpose of the Nevada Fraudulent Transfer Act is to
prevent a debtor from defrauding a creditor by transferring assets to third-parties to frustrate the
creditor’s right to collect. Here, LVDF is a secured creditor whose loan is secured by a Deed of
Trust. The value of the land at the time of execution of the CLA was $25 million, while LVDF’s
loan is only $6.35 million. LVDF has more than adequate recourse to collect on its debt via

foreclosure on its Deed of Trust. Accordingly, even if Front Sight transferred every dime of
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revenue it earned to the Dynasty Trusts, LVDF’s security interest and ability to collect on the

loan would not be impaired. Therefore, LVDF’s fraudulent transfer claim fails as a matter of law

and must be dismissed.

V.

CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that the Court grant this motion to

dismiss LVDF’s counterclaims against Front Sight for fraud and fraudulent transfers.

DATED this 19" day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, NV 89117

Tel (702) 853-5490

Fax (702) 226-1975
Attorneys for Plaintiff/Counterdefendants

15




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 22-01116-abl Doc 76-4 Entered 07/18/22 15:23:06 Page 17 of 33

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 19™ day of August, 2020, I caused the foregoing

COUNTERDEFENDANT FRONT SIGHT MANAGEMENT LLC’S MOTION TO

DISMISS LAS VEGAS DEVELOPMENT FUND LLC’S FIRST AMENDED

COUNTERCLAIM to be electronically filed and served with the Clerk of the Court using

Wiznet which will send notification of such filing to the email addresses denoted on the

Electronic Mail Notice List, or by U.S. mail, postage prepaid, if not included on the Electronic

Mail Notice List, to the following parties:

John R. Bailey, Esq.

Joshua M. Dickey, Esq.

Andrea M. Champion, Esq.

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Attorneys for Defendants/Counterclaimant

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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From: Jon Fleming <jfleming@EBSimpactcapital.com>

Sent: Tue, 31 Oct 2017 17:02:10 -0700

To: Mike Meacher <meacher@frontsight.com>

CC: Ignatius Piazza <Ignatius@frontsight.com>, Bob Dziubla <rdziubla@eb5bimpactcapital.com>
Subject: RE: Executed documents from Front Sight

Mike,

Thank you for sending the attached documents. | will confirm with you when | get the overnight
package with the loan amendment documents and return the copies of the signed documents.

We will update the agents on the financing progress and do all we can to close new investors. |
will also call you to update you on some other progress.

Thanks,

Jon

From: Mike Meacher [mailto:meacher@frontsight.com]
Sent: Tuesday, October 31, 2017 11:51 AM

To: Jon Fleming <jfleming@EB5impactcapital.com>
Cc: Ignatius Piazza <ignatius@frontsight.com>
Subject: Executed documents from Front Sight

Jon,

Attached please find fully executed documents between Front Sight Management and our three
primary contractors. This Construction Line of Credit and associated Promissory Note extends to
Front Sight up to $36,000,000 in construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment Letter to provide
an additional $15,000,000 to Front Sight for any business purpose we elect. As | told you, the
lender will want to see an updated appraisal from Mark Lukens or another MAI appraisal firm of
their election. This loan is being funded all at once and is scheduled to close at the end of
November.

A - 005135
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| also sent you by overnight delivery the three revised documents between Front Sight
Management and Las Vegas Development Fund. They are:

First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish

First Amendment to Construction Deed of Trust, Security Agreement and Fixture Filing
executed by Naish

Please counter sign these three and retumn a fully executed copy to me.

These documents and the attached construction line of credit along with the upcoming Letter of
Commitment from USCP should jump start the marketing in both China and India. Please release
the funds for the investor you now hold and give me the vehicle by which we send the funds for Dr.
Shah'’s marketing road show that we promised with his next closing. Also light a fire under David
and Kyle. Get them to put some serious effort to close the 26 investors in China who are currently
looking for another project. There are now no excuse for not closing more of these EB-5 investors.

Thanks,
Mike

Meacher@frontsight.com
702-425-6550

A - 005136



Case 22-01116-abl Doc 76-4 Entered 07/18/22 15:23:06 Page 21 of 33

EXHIBIT 2

EXHIBIT 2



Case 22-01116-abl Doc 76-4 Entered 07/18/22 15:23:06 Page 22 of 33

From: Ignatius Piazza <ignatius@frontsight.com>
Sent: Wed, 28 Feb 2018 20:46:05 -0800

To: Robert Dziubla <rdziubla@eb5impactcapital.com>
CC: Mike Meacher <meacher@frontsight.com>
Subject: RE: Well done Bob!

Thanks Bob,

Don't let the senior loan issue get in the way or be an excuse for failing to source more investors.
The fact that we are building the facility with cash flow and the few investors you bring every couple
months is what you should press to your investors. We are strong, profitable, building the resort and
it is a great investment for them. As we complete more construction using the Morales
Construction line of credit, which we pay down each month, and need less in the way of a senior
loan, the better the senior loan terms are becoming. | have hesitated signing any senior loan
because we have two other lenders now offering better terms. One lender is an American brick
and mortar bank with Asian owners. Theirs is a line of credit format which we can close and draw
when we need it. We are awaiting their term sheet and it will be a MUCH better deal than the
USCP offer or the second lender who wants to beat the USCP offer. The USCP and competing
offer are not lines of credit. We would have to close those loans and start paying interest on money
we cannot yet put to work. Be patient, keep delivering investors, hopefully at the rate you did this
month and the senior loan wili fall into place when it is needed. Right now, even if we closed a
loan, we do not have a use for the funds and it would be foolish to take it and pay interest on
money we couldn’t use in the construction of the resort for at least another 3 or 4 months... Let’s
extend the senior loan agreement another 90 days as that is the realistic time frame that we will be
ready to start going vertical and would actually need it. Until then, keep bringing in the investors.
With a few EBS5 investors each month, our cash flow and the Morales credit line we are building the
facility without any delays and preparing for the time we actually need the senior loan to close.

I will wire as directed below tomorrow.

From: Robert Dziubla [mailto:rdziubla@eb5impactcapital.com]
Sent: Wednesday, February 28, 2018 1:52 PM

To: 'Ignatius Piazza'

Cc: 'Mike Meacher'

Subject: RE: Well done Bob!

Dear Naish,

Through yesterday, we have wired to FSM $1,125,000 representing EB5 investments from three
Chinese investors sourced by Endeavor Shanghai (Kyle and David) at $375k each.

Accordingly, please wire the $60,000 for Endeavor Shanghai's $20k per investor performance
bonus.  Please wire these funds to:

A - 005525
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From: Mike Meacher <meacher@frontsight.com>
Sent: Wed, 31 Jan 2018 09:33:35 -0800

To: Robert Dziubla <rdziubla@eb5impactcapital.com>
Subject: Front Sight update

Bob,

This email will update you on the progress at Front Sight which will supplement the video we just produced. The video has a lot more information for your
investors to see but here is what you requested.

The timeline for the 36-month construction schedule has been delayed by Morales Construction because they are waiting for the local electrical cooperative,
Valley Electric Association, to provide them a timeline for an electrical system upgrade. | will forward that when received.

Mike

The $36 million construction line of credit remains in place and is being used to mitigate cash flows for construction.

U.S. Capital Partners in San Francisco has provided two offers which are being considered by Front Sight. Both are pending final review by the lenders of the
2017 financial statements by Front Sight. Additionally, Front Sight has been approached by a Houston, Texas based bank, American First National Bank,
who has expressed interest in loaning construction money to Front Sight. The rate and terms of this offer may be superior to the U.S. Capital Partners two
offers so Front Sight is negotiating all three concurrently to come up with the best long-term construction financing at the lowest cost.

The construction progress status is best seen in the linked video. All 25 phase 3 ranges and completed and operational. Front Sight now has 50 shooting
ranges which make it the largest firearms training facility in the United States. In addition to completing all the ranges, the video shows that Front Sight has
added a live-fire simulatar between each of these new ranges. The students find this more convenient and it saves time by not having to transport students
during this portion of the training. One of the 25 new ranges is the 800-yard long rifle range. The video shows this new facility from one end to the other and
how enthusiastic students are with this new quality facility.

Final grading permit was issued on the 44-acre grading site that will have a massive 1350 car parking lot, a classroom for up to 2,000 students, an armory a
pro shop and retail sales building. The finished construction site of this grading project will be about 14-16 acres. The Front Sight engineers estimate that
about 250,000 cubic yards (6,750,000 cubic feet) of dirt will be moved to create the building pad for this portion of the project. The architects will be meeting to
design the final layout of these facilities shortly. When the buildings are completely designed, building permits will be applied for and construction will begin
thereafter.

For more information, please refer to the linked video below.

A - 005432
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SEPTEMBER 20, 2019 FRONT SIGHT V. LV DEV FUND 1

CASE NO. A-18-781084-B
DOCKET U

DEPT. XVI

DISTRICT COURT
CLARK COUNTY, NEVADA
* % % % *
FRONT SIGHT MANAGEMENT LLC,
Plaintiff,
vs.
LAS VEGAS DEVELOPMENT FUND LLC,

Defendant.

e e et e e N N Nt N

REPORTER'S TRANSCRIPT
OF
HEARING

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS

DISTRICT COURT JUDGE

DATED FRIDAY, SEPTEMBER 20, 2019

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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SEPTEMBER 20, 2019 FRONT SIGHT V. LV DEV FUND 43,

A. Your Honor, there is only one person in this
room that truly cares about these immigrant investors'
visas and the project, and that's me. I'm -- I'm the
one that kept this project going when Robert Dziubla
was starving it and not giving us the money that he had
to put into the project. I'm the only one that's kept
it going in spite of this frivolous and fraudulent
foreclosure action that had no merit that caused us to
lose an investment banker loan.

We are -- we've tried to build this as quickly
as we possibly can with the limited funds that we
received. This was supposed to be initially a
$150 million project. Then he said he could not
provide 150 million. He could provide 75. So we had
to scale the project back.

Then he comes to us and says, "Well, we can
provide 50 on the back end as a fully subordinated
second, but you have to go out and find a $25 million
first," and we did. We went through all of the ugliest
types of lenders you can possibly imagine, and we had
to turn down most of those. But we were able to secure
the Morales construction loan agreement.

But here's the kicker there: Dziubla kept
telling us, "You got to get me that first -- that first

lender so that I can then go out and secure the rest of
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SEPTEMBER 20, 2019 FRONT SIGHT V. LV DEV FUND 53,

these investors. They're all waiting for that first
lender." So we went out and secured the first lender,
the Morales construction loan. But Dziubla knew
because we told him how it was going to work. Morales
would start the building, and it was the EB5 money
coming in that would pay down that construction loan.
He understood that.

So we secured the Morales loan so that he
could point out to his agents and his investors that
Front Sight has secured a first lender. We get Morales
started on it and then Dziubla doesn't come through
with any further money. So we were on the hook, and
we've paid down that -- those construction costs that
Morales provided. We paid it down. Even though
Dziubla starved the project, didn't provide anything
else, we have -- we are the ones that have paid him
down.

So it was -- it was the best that we can do
under those circumstances. And under the loan
contract, that's all we were asked to do is the best we
can do, and we found it for him.

We've since now found another lender who's
willing to loan and now we're at this point where we've
created the jobs, and we've got a lender that will

basically take Dziubla out and we can move the project
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, STATE OF NEVADA

FRONT SIGHT MANAGEMENT, LLC, a

[CERTIFIED COPY]

Nevada Limited Liability Company,

Plaintiff,

~— N N N N

vSs. ) Case No.

)A-18-781084-B

LAS VEGAS DEVELOPMENT FUND LLC, )
a Nevada Limited Liability Company,
et al.,

Defendants.

and related Cross-Claims.

N N N N N N N

DEPOSITION OF

30(b) (6) WITNESS OF ALL AMERICAN CONCRETE,

MORALES CONSTRUCTION, AND TOP RANK BUILDERS - RENE MORALES

PAHRUMP, NEVADA

MONDAY, MARCH 16, 2020

ATKINSON-BAKER, INC.
(800)288-3376

www . depo . com

REPORTED BY: DEBORAH ANN HINES, NEVADA CCR #473,
FILE NO: AEO02A9F

RPR

30 (b)(6) Rene Morales
March 16, 2020
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Atkinson-Baker, Inc.
www.depo.com

Q. And you still have those contracts at your
office?
A. Yes.

Q. Okay. So those will be -- that's some of
the documents we've asked for that you pull together
would be those contracts.

A. Yeah.

Q. Do have any contracts now where the work
hasn't been completed?

A. Well, the villas. You know, I have to --
I'm like 85 percent done. I have to complete it.
But Mr. Piazza has stated I guess, I don't know who
they are, because I'm not familiar, but he says the
money was coming from some EB5 money and didn't came
so he had to pay me out of -- like in payments. So
we're not doing any more because I guess the EB5
people didn't come through with that financing.

Q. When did you have that conversation with
Mr. Piazza?

A. That was like six months ago. Because we
were going to build the whole thing. I give him a
credit line for like $25 million. My company,
they're self-integrated companies, we own Morales
Construction Trucking Company and all that stuff, and

we own the gravel pit, and we were going to do the

30 (b)(6) Rene Morales
March 16, 2020 10
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Reception

From: efilingmail@tylerhost.net

Sent: Wednesday, August 19, 2020 4:51 PM

To: BKfederaldownloads

Subject: Notification of Service for Case: A-18-781084-B, Front Sight Management LLC,

Plaintiff(s)vs.Las Vegas Development Fund LLC, Defendant(s) for filing Motion to Dismiss
- MDSM (CIV), Envelope Number: 6497635

Notification of Service

Case Number: A-18-781084-B

Case Style: Front Sight Management LLC,
Plaintiff(s)vs.Las Vegas Development Fund LLC,
Defendant(s)

Envelope Number: 6497635

This is a notification of service for the filing listed. Please click the link below to retrieve the submitted
document.

Filing Details

Case Number A-18-781084-B
Front Sight Management LLC, Plaintiff(s)vs.Las Vegas Development

Case Style Fund LLC, Defendant(s)
Date/Time Submitted 8/19/2020 4:48 PM PST
Filing Type Motion to Dismiss - MDSM (CIV)

Counterdefendant Front Sight Management LLC's Motion to Dismiss

Filing Description Defendants' First Amended Counterclaim

Filed By Traci Bixenmann
Front Sight Management LLC:

John Aldrich (jaldrich@johnaldrichlawfirm.com)

Traci Bixenmann (traci@johnaldrichlawfirm.com)

Service Contacts Las Vegas Development Fund LLC:

Joshua Dickey (jdickey@baileykennedy.com)

John Bailey (jbailey@baileykennedy.com)

Bailey Kennedy, LLP (bkfederaldownloads@baileykennedy.com)
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Andrea Champion (achampion@baileykennedy.com)

Document Details "

Served Document |Download Document

This link is active for 30 days.
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MDSM

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No. 8410

Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants
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ectronically Filed
8/19/2020 4:48 PM
Steven D. Grierson

CLERE OF THE COUEE

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a

Nevada Limited Liability Company,
Plaintiff,

VS.

LAS VEGAS DEVELOPMENT FUND LLC, a
Nevada Limited Liability Companys; et al.,

Defendants.

AND ALL RELATED COUNTERCLAIMS

CASE NO.: A-18-781084-B
DEPT NO.: 16

COUNTERDEFENDANT IGNATIUS
PIAZZA’S MOTION TO DISMISS
DEFENDANTS’ FIRST AMENDED
COUNTERCLAIM

HEARING REQUESTED

COMES NOW Counterdefendant IGNATIUS PIAZZA, as an individual and in his

capacity as Trustee and/or beneficiary of VNV DYNASTY TRUST I and VNV DYNASTY

TRUST II (“Dr. Piazza”), by and through his attorneys, John P. Aldrich, Esq., Catherine

Hernandez, Esq., and Jamie S. Hendrickson, Esq., of the Aldrich Law Firm, Ltd., and hereby

moves the Court for an order dismissing Defendants’ First Amended Counterclaim

(“Counterclaim”) as to the claims therein against Dr. Piazza.

This Motion to Dismiss Defendants’ counterclaims against Dr. Piazza is made and based
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on the attached memorandum of points and authorities and supporting documentation, the papers

and pleadings on file in this action, and any oral argument this Court may allow.

DATED this 19™ day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

I

INTRODUCTION

Dr. Piazza seeks dismissal of Defendants’ counterclaims for fraud and fraudulent

transfers contained in its First Amended Counterclaim (“Counterclaim™). As shown below, these

claims fail to allege facts sufficient to show that, even if taken as true for purposes of this

motion, Defendants are entitled to relief. To the contrary, Defendants are not entitled to relief

and this Motion should be granted.

Although Nevada is a notice-pleading state, Counterclaimants still must assert viable

claims and give the defending party adequate notice of the nature of the claims being asserted. A

pleading party cannot simply parrot the elements of a claim and expect to survive a Rule 12(b)(5)

motion to dismiss. Defendants’ Counterclaim consists primarily of claims whose factual

allegations are conclusory and are simple recitations of the elements of the claim being asserted.
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Defendants’ counterclaim for fraud is not pled with sufficient particularity to articulate Dr.
Piazza’s role in the alleged fraud scheme. Additionally, Defendants fails to allege how and when
Dr. Piazza made any false representations to any Defendant. Finally, Defendants fail to
articulate their damages, as LVDF loaned Front Sight funds to which it has not only a right to
repayment but also which are secured by real estate owned by Front Sight.

Defendants’ counterclaims for fraudulent transfers must be dismissed pursuant to NRPC
12(b)(5) because LVDF is secured creditor with sufficient recourse to collect on its debts via
foreclosure on its Deed of Trust. Additionally, Defendants’ assertion that Front Sight is or was
insolvent at the time of the transfers is objectively and indisputably false. Finally, Defendants’
counterclaim fails as a matter of law because Front Sight’s transfers were made pursuant to a
Loan to Shareholder, which means that Front Sight has the right to repayment on all transfers to
the Dynasty Trusts. Accordingly, Front Sight has received reasonably equivalent value for the
monetary transfers where it also has a right to repayment. Therefore, Defendants’ fraudulent
transfer claims fail on two essential elements: 1) Front Sight is not insolvent; and, 2) Front Sight
received reasonably equivalent value for its transfers.

II.

PROCEDURAL HISTORY

On April 3, 2020, Counterclaimants filed their Motion for Leave to Amend the Counter-
complaint. The Court granted Counterclaimants’ Motion for Leave to Amend on May 13, 2020.
On June 4, 2020, Counterclaimants filed their Answer to Front Sight’s Complaint and First
Amended Counterclaims.

II1.

ALLEGATIONS OF DEFENDANTS’ FIRST AMENDED COUNTERCLAIM

In the First Amended Counterclaim, Defendants assert claims for (1) fraud (against Front
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Sight, Michael Meacher, Ignatius Piazza, Rene Efrain Morales-Moreno, Top Rank Builders, Inc.,
All American Concrete & Masonry, Inc., and Morales Construction, Inc.); (2) fraudulent
transfers (against Front Sight, the VNV Trust Defendants); (3) intentional interference with
contractual relations (against Ignatius Piazza, Jennifer Piazza, and the VNV Trust Defendants);
(4) conversion (against Front Sight, Ignatius Piazza, and Jennifer Piazza); (5) civil conspiracy
(against all counterdefendants); (6) judicial foreclosure (against Front Sight); and, (7) waste
(against Front Sight, Ignatius Piazza and the VNV Trust Defendants).! Dr. Piazza now brings
this motion to dismiss Defendants’ First Amended Counterclaim, specifically Defendants’ claims
for fraud and fraudulent transfers. The allegations of the Counterclaim are not well-founded, and
many of them are conclusory and made upon information and belief in an attempt to keep the
claims alive in the face of a motion to dismiss.’
IV.

THE COURT SHOULD DISMISS COUNTERCLAIMANTS’ COUNTERCLAIMS FOR
FRAUD AND FRAUDLENT TRANSFERS

As mentioned above, on June 4, 2020, Defendants filed their Answer and First Amended
Counterclaim. Dr. Piazza now moves to dismiss the newly-asserted claims against him (Fraud
and Fraudulent Transfers).

/11

111

! This Motion to Dismiss will concern only the claims brought against Dr. Piazza. The remaining Counter-
Defendants will file separate Motions to Dismiss.

% As a preliminary matter, Plaintiff points out that in its counterclaim, LVDF refers to the Amended Deed of Trust
by calling it simply the “Deed of Trust.” A little background should help prevent any confusion: LVDF’s claim for
judicial foreclosure seeks to foreclose under the document entitled First Amendment to Construction Deed of Trust,
Security Agreement and Fixture Filing recorded on January 12, 2018, in the Nye County Recorder’s office as
Document No. 886510 (“Amended Deed of Trust”). (See LVDF’s Counterclaim, p. 18, 1s. 17-20) (explaining that
LVDF’s Counterclaim means the Amended Deed of Trust when referencing “Deed of Trust,” net the document
entitled Construction Deed of Trust, Security Agreement, Assignment of Leases and Rents, and Fixture Filing
recorded on October 13, 2016, as Document No. 860867 in the Nye County Recorder’s office). Plaintiff reserves
the right to argue that the Amended Deed of Trust is not a legitimate deed of trust under Nevada law.
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A. LEGAL STANDARD FOR NRCP 12(b)(5) MOTION TO DISMISS

1. NRCP 12(B)(5) REQUIRES DISMISSAL WHERE A CLAIM FAILS TO
ALLEGE ENOUGH FACTS THAT, IF TRUE, WOULD ESTABLISH A BONA
FIDE CLAIM FOR RELIEF

NRCP Rule 12(b)(5) allows a party to move for dismissal of a counterclaim for “failure
to state a claim upon which relief can be granted.” If the Court assumes the veracity of the
factual allegations pleaded, for the purposes of a 12(b)(5) motion to dismiss, taking them at “face
value” and construing them “favorably” for the pleading party, dismissal is required where it
appears that the facts alleged “fail to state a cognizable claim for relief.” Morris v. Bank of
Amer. Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (internal quotation marks omitted)
(quoting Edgar v. Wagner, 101 Nev. 226, 227-28, 699 P.2d 110, 111-12 (1985)). Where the
party seeking dismissal proves “beyond a doubt” that the counterclaimant “could prove no set of
facts which, if accepted by the trier of fact, would entitle him [or her] to relief,” dismissal of the
counterclaim is appropriate. See id. (alteration supplied in Morris) (internal quotation marks
omitted) (quoting Edgar, at 228, 699 P.2d at 112).

Counterclaimants must do more than simply parrot the legal elements of its claims and
still hope to survive dismissal pursuant to NRCP 12(b)(5). Nevada law requires
Counterclaimants to demonstrate their claims in a way that provides adequate notice of the
nature of those claims, not just notice of the simple existence of those claims. Western States
Constr. v. Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992) (citing Hay v. Hay, 100 Nev.
196, 198, 678 P.2d 672, 674 (1984).

2. NEVADA 1AW DISFAVORS PLEADING WITH CONCLUSORY

ALLEGATIONS AND A CLAIMANT MUST ASSERT ACTUAL FACTS

THAT, IF TRUE, SHOW WHY RELIEF IS JUSTIFIED IN ORDER TO
SURVIVE DISMISSAL

In Taylor v. State, the Supreme Court of Nevada found the complaint’s conclusory
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factual allegation of waiver to be “insufficient,” even after acknowledging that “[i]t is true that
the pleading of conclusions, either of fact or of law, is sufficient under NRCP, provided the
allegation is sufficiently definite to give fair notice of the nature and basis or grounds of the
claim....” 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957) (emphasis added). The allegation at
issue in the Taylor opinion was plainly conclusory, and the Supreme Court of Nevada upheld, on
appeal, the district court’s order dismissing the claim:

The complaint alleged “That the defendants, the State of Nevada and University

of Nevada, have waived their immunity from suit for the cause herein set forth.”

The trial court held this allegation insufficient, relying upon the general rule that

waiver is a conclusion of law and that the facts from which the conclusion flows
must be pleaded.

Id. at 152,311 P.2d at 734. And, in doing so, the Taylor opinion upheld the trial court’s finding
that the fact of waiver was insufficiently pled.

B. DEFENDANTS’ CLAIM FOR FRAUD SHOULD BE DISMISSED FOR FAILURE
TO STATE A CLAIM

As its “First Cause of Action,” Defendants’ allege fraud against Front Sight, Morales,
Ignatius Piazza, Meacher, and the Morales Entities. To prevail on a claim for fraud, also known
as intentional misrepresentation, plaintiff must prove the following elements by clear and
convincing evidence: (a) that the defendant made a false representation; (b) with knowledge or
belief that the representation was false or without a sufficient basis for making the
representation; (c) that the defendant intended to induce the plaintiff to act or refrain from acting
on the representation; (d) the plaintiff justifiably relied on the representation; and (e) the plaintiff
was damaged as a result of his reliance. J.A. Jones Const. Co. v. Lehrer McGovern Bovis, Inc.,
120 Nev. 277, 290-91, 89 P.3d 1009 (2004); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249,
1260, 969 P.2d 949 (1998) (plaintiff has burden of proving each element of fraud claim by clear

and convincing evidence). As required by NRCP 9(b), fraud must be alleged with particularity
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in order to afford adequate notice to the opposing party. Ivory Ranch, Inc. v. Quinn River Ranch,
Inc., 101 Nev. 471, 73, 705 P.2d 673 (1985). This means that the circumstances attendant to the
alleged fraud must be detailed and include averments to the time, the place, the identity of the
parties involved, and the nature of the fraud or mistake.” Brown v. Kellar, 97 Nev. 582, 583-84,
636 P.2d 874 (1981).

Here, the Amended Counterclaim’s allegations fall far short of threshold pleading
requirements to state a claim for fraud.

1. Defendants’ fraud counterclaim is not pled with particularity

To plead fraud with particularity, Defendants must include detailed allegations regarding
the time, place, and identities of the parties involved in the fraud scheme, including all attendant
circumstances pertaining to the fraud.

Here, Defendants’ fraud claim does not state with particularity how, when, or where Dr.
Piazza made false statements to LVDF or any other Defendant. There are no allegations in the
Counterclaim whatsoever regarding Dr. Piazza in his personal capacity. There is no mention of
any contact whatsoever between Dr. Piazza, Mr. Morales or the Morales Entities. The alleged
fraud scheme is merely presumed. Dr. Piazza’s role is not specified or detailed in any way.

Defendants do not allege how Dr. Piazza knew or could have known of any scheme
between Front Sight and Morales or the Morales Entities because the only communications
alleged in the Counterclaim are between Mr. Meacher and Mr. Fleming. The Counterclaim does
not state whether, how, or when Dr. Piazza negotiated this allegedly fraudulent scheme with Mr.
Morales. The Counterclaim does not state that Dr. Piazza knew about or ratified fraud
committed by other directors or officers of Front Sight. The allegations in the Counterclaim as
currently pled equally support a scenario where Front Sight obtained funding for construction

from the Morales Entities. If the facts alleged, absent the Defendants’ conclusory declarations of
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an alleged fraud scheme, merely support a legitimate business transaction, then Defendants have
failed to plead fraud with sufficient particularity.

Moreover, the facts as currently pled, at best, could only support a fraud claim by Front
Sight against Mr. Morales and the Morales Entities because Defendants have only merely alleged
that both Front Sight and Mr. Morales knew at the time that each executed the Morales LOC that
Mr. Morales could not fund the entire $36 million balance of the line of credit. Even if true,
Defendants do not even allege one fact to demonstrate how Front Sight, much less Dr. Piazza in
his individual capacity, could have known that at the time the Morales LOC was executed.

Therefore, Defendants’ fraud counterclaim fails for lack of factual assertions that could
demonstrate fraud with particularity.

2. LVDF’s fraud counterclaim fails because Meacher’s statement was true in every
respect

An essential element of a fraud claim is that the defendant made a knowingly false
statement. Jordan v. State ex rel. Dep’t of Motor Vehicles & Pub. Safety, 121 Nev. 44, 75, 110
P.3d 30, 51 (2005); J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 89
P.3d 1009 (2004); Barmettler v. Reno Air, Inc., 14 Nev. 441, 956 P.2d 1382 (1998); Blanchard v.
Blanchard, 108 Nev. 908 (1992); Bulbman, Inc. v. Nev. Bell, 108 Nev. 105, 111, 825 P.2d 588,
592 (1992); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 1260, 969 P.2d 949, 957 (1998);
Sanguinetti v. Strecker, 94 Nev. 200, 206, 577 P.2d 404, 408 (1978); Lubbe v. Barba, 91 Nev.
596, 541 P.2d 115 (1975).

Meacher’s October 31, 2017 email to Fleming states in its entirety:

Attached please find fully executed documents between Front Sight Management

and our three primary contractors. This Construction Line of Credit and

associated Promissory Note extends to Front Sight up to $36,000,000 in

construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment
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Letter to provide an additional $15,000,00 to Front Sight for any business purpose
we elect. As I told you, the lender will want to see an updated appraisal from
Mark Lukens or another MAI appraisal firm of their election. This loan is being
funded all at once and is scheduled to close at the end of November.

I also sent you by overnight delivery the three revised documents between Front
Sight Management and Las Vegas Development Fund. They are:

First Amendment to the Loan Agreement executed by Naish

Amended and Restated Promissory Note executed by Naish

First Amendment to Construction Deed of Trust, Security Agreement and
Fixture Filing executed by Naish

Please counter sign these three and return a fully executed copy to me.

These documents and the attached construction line of credit along with the

upcoming Letter of Commitment from USCP should jump start the marking in

both China and India. Please release the funds for the investor you now hold and

give me the vehicle by which we send the fund for Dr. Shah’s marketing road

show that we promised with his next closing. Also light a fire under David and

Kyle. Get them to put some serious effort to close the 26 investors in China who

are currently looking for another project. There are now no excuse for not closing

more of these EB-5 investors.

See Exhibit 1.

Meacher only made true statements to Fleming. Meacher stated that Front Sight entered
into a $36 million line of credit with the Morales Entities. The Morales LOC is a construction
line of credit that authorizes Front Sight to engage the Morales Entities. See Answer and
Amended Counterclaims, Exhibit 8, pp. 6-7. The Morales LOC is evidenced by a promissory
note executed by Ignatius Piazza on behalf of Front Sight. Id. at p. 7. These statements are
objectively true. LVDF attached a copy of the Morales LOC to its counterclaim. There is no
doubt about the existence of the line of credit or its balance. Meacher made no further
representations regarding the Morales LOC other than that it existed, that it was between Front
Sight and the Morales Entities, and that it had a maximum balance of $36 million. Because all of

these statements are objectively and unequivocally true, Meacher cannot have committed fraud

as a matter of law.
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Although Defendants now claim Dr. Piazza is somehow individually responsible for
Meacher’s e-mail, Defendants did not plead that Meacher knew that his statement was false.
Defendants did not plead that Meacher was privy to any negotiations of the Morales LOC.
Defendants did not plead that Meacher had even spoken to Morales about the Morales LOC.
Meacher’s email does not state how, when or to what extend that Front Sight intends to use the
Morales LOC. Meacher does not even offer an opinion on whether the Morales LOC meets the
definition of senior debt under the Construction Loan Agreement. Meacher’s email only
includes true statements regarding the Morales LOC.

Defendants did not plead any facts to demonstrate that Dr. Piazza ratified Meacher’s
statements, even if they were false, sufficient to sustain a fraud claim against Dr. Piazza in his
independent capacity. Defendants did not plead any facts to suggest that Dr. Piazza benefitted in
his personal capacity by any statements made by Mr. Meacher. If Meacher made his statements
in his capacity as an officer of Front Sight, then Defendants would only have a fraud claim, if at
all, against Front Sight. The very purpose of corporate formalities is to shield the owners of a
corporation from liability by actions taken by corporate officers.

To support a fraud claim against Dr. Piazza in his personal capacity, Defendants had to
allege particular facts that demonstrate how Dr. Piazza acted solely for his individual benefit, as
opposed to Front Sight’s benefit, or that Dr. Piazza is the alter ego of Front Sight. Defendants
have pled neither. Accordingly, Defendants’ fraud claim against Dr. Piazza fails as a matter of
law and must be dismissed.

3. Defendants’ fraud counterclaim fails because Morales performed on his Line of
Credit

LVDF’s fraud claim against Front Sight, Meacher, and Morales absolutely depends on

Front Sight never actually utilizing the Morales LOC. If Front Sight utilized the Morales LOC,

10
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then LVDF’s fraud claim necessarily fails because LVDF unequivocally asserted that neither
Front Sight nor the Morales Entities intended to utilize the Morales LOC. LVDF also called the
Morales LOC a “sham” loan. If the Morales LOC was used by Front Sight, even once, it was not
a “sham” loan and neither Front Sight, Mr. Morales, Mr. Meacher, nor Dr. Piazza made any false
statements to Front Sight.

Dr. Piazza sent an email correspondence to Mr. Dziubla on February 28, 2018, wherein
he stated:

Don’t let the senior loan issue get in the way or be an excuse for failing to source

more investors. The fact that we are building the facility with cash flow and the

few investors you bring every couple months is what you should press to your

investors. We are strong, profitable, building the resort and it is a great

investment for them. As we complete more construction using the Morales

Construction line of credit, which we pay down each month, and need less in the

way of a senior loan, the better the senior loan terms are becoming. I have

hesitated signing any senior loan because we have two other lenders now offering

better terms . . . . Be patient, keep delivering investors, hopefully at the rate you

did this month and the senior loan will fall into place when it is needed. Right

now, even if we closed a loan, we do not have a use for the funds and it would be

foolish to take it and pay interest on money we couldn’t use in the construction of
the resort for at least another 3 to 4 months. . . .

Exhibit 2. (emphasis added) Dr. Piazza explicitly told Mr. Dziubla that Front Sight utilized the
Morales LOC and paid it down each month. On January 31, 2018, Mr. Meacher sent an email to
Mr. Dziubla, “The $36 million construction line of credit [Morales LOC] remains in place and is
being used to mitigate cash flows for construction.” Exhibit 3.

Dr. Piazza testified that Front Sight paid the Morales LOC down when LVDF failed
deliver further EB-5 funds. See Evid. Hrg. Transcript, September 20, 2019, at pp. 132-133,
attached hereto as Exhibit 4. Mr. Morales also testified at his March 16, 2020 deposition that
Front Sight had to pay down the Morales LOC with its own operating capital because LVDF
failed to provide sufficient EB-5 funds to complete the project. See Transcript of the Deposition

of 30(b)(6) Witness of All American Concrete, Morales Construction, and Top Rank Builders -

11
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Rene Morales, March 16, 2020 at p. 10:10-17, attached hereto as Exhibit 5. Both Mr. Meacher
and Dr. Piazza put LVDF on notice in early 2018 that Front Sight had utilized the Morales LOC.
Dr. Piazza testified that Front Sight utilized and paid down the Morales LOC. Mr. Morales
corroborated the testimony of Dr. Piazza.

Additionally, Front Sight’s own accounting records show numerous payments to the
Morales Entities from January 2017 to December 2017. See Evid. Hrg. Exhibit 47, pp. 0407-
0431. Because the objective evidence demonstrates that Front Sight actually utilized the Morales
LOC, the Morales Entities could not have committed fraud by extending a “sham” line of credit
to Front Sight.

4. LVDF’s fraud counterclaims fails for lack of damages

Defendants claim that they were damaged by Meacher’s alleged fraudulent statement
because LVDF loaned Front Sight money that it would have otherwise never loaned. Even if
this allegation were true (it is not), Defendants have not been damaged by the alleged false
statements for three reasons: (1) LVDF is entitled to repayment of any funds loaned; (2) LVDF
has collected interest on the funds loaned; and, (3) LVDF has a security interest in land that is
worth far more than the total amount of the funds LVDF loaned Front Sight. Moreover, LVDF
is currently seeking to foreclose on its security interest in that land. Hence, even if Meacher
made false statements (he did not), LVDF has only profited from those statements to date.
Accordingly, Defendants’ fraud claim as to Dr. Piazza in his individual capacity necessarily fails.

C. DEFENDANTS’ CLAIM FOR FRAUDULENT TRANSFERS SHOULD BE
DISMISSED FOR FAILURE TO STATE A CLAIM

Defendants assert fraudulent transfer claims against Front Sight and the VNV Dynasty
Trust Defendants under NRS 112.180 and NRS 112.190. Pursuant to NRS 112.180, a debtor

commits a fraudulent transfer in one of two ways. First, a fraudulent transfer occurs where the

12
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debtor makes the transfer “with intent to hinder, delay, or defraud a creditor.” NRS
112.180(1)(a). Secondly, a fraudulent transfer occurs where the transfer was made “without
receiving reasonably equivalent value for the transfer or obligation” and where the debtor “the
remaining assets of the debtor were unreasonably small in relation to the business or transaction;
or, where the debtor incurred or intended to incur debts beyond the debtor’s ability to pay when
they become due. NRS 112.180(1)(b).

Pursuant to NRS 112.190, a fraudulent transfer occurs where a debtor makes a transfer to
an insider while the debtor is insolvent and where the debtor fails to obtain reasonably equivalent
value for the transfer. NRS 112.190(1).

Defendants assert that Front Sight made fraudulent transfers in 2016, 2017, 2018, and
2019 when it was insolvent, in the form of monetary transfers to Dr. Piazza via the VNV
Dynasty Trusts. See Counterclaim, 99 77-82. The alleged transfers increased Front Sight’s Loan
to Shareholder, which Defendants assert is nothing more than a “disguised distribution ... for the
benefit of a shareholder.” Id. at § 78.

Defendants’ fraudulent transfer claims rests on two premises: (1) Front Sight was
insolvent at the time of the transfers; and, (2) Front Sight did not receive reasonably equivalent
value for the transfers. Both premises are false.

First, Front Sight was not insolvent at the time of the transfers. Defendants’ assertion
that Front Sight was insolvent at the time of the transfers is based upon a negative retained
earnings balance on its balance sheets in its 2016, 2017, and 2018 federal tax returns. Three
facts prove that Front Sight is not insolvent: (1) Front Sight’s balance sheet contained in its
federal tax returns do not list its assets at fair market value; (2) the Loan to Shareholder must be
repaid by the shareholder; (3) if either the Loan to Shareholder is repaid or Front Sight’s assets

(specifically the land upon which the resort and training facility lie) are presented at fair market

13
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value, Front Sight’s retained earnings balance would no longer be negative. Additionally, Front
Sight is not insolvent because it has consistently posted net income from 2016 to 2019 and is
current on its obligations. Therefore, Front Sight is not insolvent. If Front Sight is not insolvent,
Defendants do not have a fraudulent transfer claim under either NRS 112.180 or NRS 112.190.

Under NRS 112.190, the text of the statute makes insolvency a prerequisite for a transfer
to be fraudulent. Under NRS 112.180(1)(b), a transfer is fraudulent where the debtor’s
remaining assets are unreasonably small in comparison to the transfer, frustrating the creditor’s
ability to collect on the debt.

Alternatively, the transfer is fraudulent where the debtor can no longer repay its
obligations as they become due after the transfer. Neither scenario applies to Front Sight. First,
Front Sight’s remaining assets, including its land, are more than sufficient to cover the $6.3
million owed to LVDF. The CLA states that the land upon which the project sits was appraised
at $25 million in 2016. See Evid. Hrg. Exhibit 33, at 0193.

Also, Front Sight cannot have made fraudulent transfers to under NRS 112.180(1)(b)
because it has received reasonably equivalent value for the transfers in the form of reciprocal
debt. Assuming what Defendants claim is correct, Front Sight transferred funds to a shareholder,
which is one side of the transaction. The other side to the transaction is the Loan to Shareholder,
which must be repaid. Therefore, Front Sight has received reasonably equivalent value for the
transfers where it is owed the funds.

Front Sight cannot have committed fraudulent transfers under NRS 112.180(1)(a)
because the transfers must be made with intent to “hinder, delay, or defraud” LVDF. However,
pursuant to Section 1.3 of the CLA Front Sight may not prepay any advance on the loan until an
investor’s 1-829 Petition is fully adjudicated. See Evid. Hrg. Exhibit 33, at 0206. Here,

Defendants have taken the position that Front Sight cannot repay the loan because no investor’s

14
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I-829 Petition has been adjudicated. By definition, Front Sight could not have made the transfers
with intent to delay, hinder, or defraud LVDF. In fact, quite to the contrary, Front Sight would
gladly repay the loan immediately if Defendants would agree to allow it to do so.

Additionally, the policies that support the law of fraudulent transfers do not apply to
Front Sight’s transfers to the Dynasty Trusts because LVDF is a secured creditor whose security
interest is indisputably over-secured. The purpose of the Nevada Fraudulent Transfer Act is to
prevent a debtor from defrauding a creditor by transferring assets to third-parties to frustrate the
creditor’s right to collect. Here, LVDF is a secured creditor whose loan is secured by a Deed of
Trust. The value of the land at the time of execution of the CLA was $25 million, while LVDF’s
loan is only $6.35 million. LVDF has more than adequate recourse to collect on its debt via
foreclosure on its Deed of Trust. Accordingly, even if Front Sight transferred every dime of
revenue it earned to the Dynasty Trusts, LVDF’s security interest and ability to collect on the
loan would not be impaired.

The only basis for a fraudulent transfer claim against Dr. Piazza is that the alleged
transfers to the Dynasty Trusts benefitted Dr. Piazza and were made in exchange for a Loan to
Shareholder. However, this very fact defeats Defendants’ fraudulent transfer claim because
where Dr. Piazza must pay the loan back to Front Sight, then Front Sight has received reasonably
equivalent value for the transfers in the form of the liability due. If Front Sight were to declare
bankruptcy, its Loan to Shareholder would be priority debt that would be paid before any other
unsecured creditors. The fact that Dr. Piazza owes the funds to Front Sight is fatal to
Defendants’ fraudulent transfer claim.

Therefore, Defendants’ fraudulent transfer claim fails as a matter of law and must be
dismissed.
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V.

CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that the Court grant this motion to
dismiss Defendants’ counterclaims for fraud and fraudulent transfers against Dr. Piazza.

Additionally, Dr. Piazza requests that this Court deny any request for leave to amend, as these

specific counterclaims.

DATED this 19" day of August, 2020.

16

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants
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I HEREBY CERTIFY

CERTIFICATE OF SERVICE

that on the 19™ day of August, 2020, I caused the foregoing

COUNTERDEFENDANT IGNATIUS PIAZZA’S MOTION TO DEFNEDANTS’ FIRST

AMENDED COUNTERCLAIM to be electronically filed and served with the Clerk of the

Court using Wiznet which will send notification of such filing to the email addresses denoted on

the Electronic Mail Notice List, or by U.S. mail, postage prepaid, if not included on the

Electronic Mail Notice List, to the following parties:

John R. Bailey, Esq.
Joshua M. Dickey, Esq.

Andrea M. Champion, Esq.

BAILEY KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Attorneys for Defendants/Counterclaimant

/s/ T. Bixenmann
An employee of ALDRICH LAW FIRM, LTD.
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MDSM

John P. Aldrich, Esq.

Nevada Bar No. 6877

Catherine Hernandez, Esq.
Nevada Bar No. 8410

Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
ALDRICH LAW FIRM, LTD.
7866 West Sahara Avenue

Las Vegas, NV 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

FRONT SIGHT MANAGEMENT LLC, a

Nevada Limited Liability Company, CASE NO.: A-18-781084-B
DEPT NO.: 16
Plaintiff,
VS. COUNTERDEFENDANT IGNATIUS

PIAZZA’S MOTION TO DISMISS
LAS VEGAS DEVELOPMENT FUND LLC, a DEFENDANTS’ FIRST AMENDED
Nevada Limited Liability Company; EBS COUNTERCLAIM
IMPACT CAPITAL REGIONAL CENTER
LLC, a Nevada Limited Liability Company;
EBS5 IMPACT ADVISORS LLC, a Nevada HEARING REQUESTED
Limited Liability Company; ROBERT W.
DZIUBLA, individually and as President and
CEO of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; JON FLEMING, individually and as an
agent of LAS VEGAS DEVELOPMENT
FUND LLC and EB5 IMPACT ADVISORS
LLC; LINDA STANWOOD, individually and
as Senior Vice President of LAS VEGAS
DEVELOPMENT FUND LLC and EB5
IMPACT ADVISORS LLC; DOES 1-

10, inclusive; and ROE CORPORATIONS 1-
10, inclusive,

Defendants.

AND ALL RELATED COUNTERCLAIMS
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COMES NOW Counterdefendant IGNATIUS PIAZZA, as an individual and in his
capacity as Trustee and/or beneficiary of VNV DYNASTY TRUST I and VNV DYNASTY
TRUST II (“Dr. Piazza”), by and through his attorneys, John P. Aldrich, Esq., Catherine
Hernandez, Esq., and Jamie S. Hendrickson, Esq., of the Aldrich Law Firm, Ltd., and hereby
moves the Court for an order dismissing Defendants’ First Amended Counterclaim
(“Counterclaim”) as to the claims therein against Dr. Piazza.

This Motion to Dismiss Defendants’ counterclaims against Dr. Piazza is made and based
on the attached memorandum of points and authorities and supporting documentation, the papers
and pleadings on file in this action, and any oral argument this Court may allow.

DATED this 19" day of August, 2020.

ALDRICH LAW FIRM, LTD.
/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490

Facsimile: (702)227-1975
Attorneys for Plaintiff/Counterdefendants

MEMORANDUM OF POINTS AND AUTHORITIES

L

INTRODUCTION

Dr. Piazza seeks dismissal of Defendants’ counterclaims for fraud and fraudulent
transfers contained in its First Amended Counterclaim (“Counterclaim”). As shown below, these

claims fail to allege facts sufficient to show that, even if taken as true for purposes of this




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 22-01116-abl Doc 76-5 Entered 07/18/22 15:23:06 Page 21 of 50

motion, Defendants are entitled to relief. To the contrary, Defendants are not entitled to relief
and this Motion should be granted.

Although Nevada is a notice-pleading state, Counterclaimants still must assert viable
claims and give the defending party adequate notice of the nature of the claims being asserted. A
pleading party cannot simply parrot the elements of a claim and expect to survive a Rule 12(b)(5)
motion to dismiss. Defendants’ Counterclaim consists primarily of claims whose factual
allegations are conclusory and are simple recitations of the elements of the claim being asserted.
Defendants’ counterclaim for fraud is not pled with sufficient particularity to articulate Dr.
Piazza’s role in the alleged fraud scheme. Additionally, Defendants fails to allege how and when
Dr. Piazza made any false representations to any Defendant. Finally, Defendants fail to
articulate their damages, as LVDF loaned Front Sight funds to which it has not only a right to
repayment but also which are secured by real estate owned by Front Sight.

Defendants’ counterclaims for fraudulent transfers must be dismissed pursuant to NRPC
12(b)(5) because LVDF is secured creditor with sufficient recourse to collect on its debts via
foreclosure on its Deed of Trust. Additionally, Defendants’ assertion that Front Sight is or was
insolvent at the time of the transfers is objectively and indisputably false. Finally, Defendants’
counterclaim fails as a matter of law because Front Sight’s transfers were made pursuant to a
Loan to Shareholder, which means that Front Sight has the right to repayment on all transfers to
the Dynasty Trusts. Accordingly, Front Sight has received reasonably equivalent value for the
monetary transfers where it also has a right to repayment. Therefore, Defendants’ fraudulent
transfer claims fail on two essential elements: 1) Front Sight is not insolvent; and, 2) Front Sight
received reasonably equivalent value for its transfers.

/17
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II.

PROCEDURAL HISTORY

On April 3, 2020, Counterclaimants filed their Motion for Leave to Amend the Counter-
complaint. The Court granted Counterclaimants’ Motion for Leave to Amend on May 13, 2020.
On June 4, 2020, Counterclaimants filed their Answer to Front Sight’s Complaint and First
Amended Counterclaims.

II1.

ALLEGATIONS OF DEFENDANTS’ FIRST AMENDED COUNTERCLAIM

In the First Amended Counterclaim, Defendants assert claims for (1) fraud (against Front
Sight, Michael Meacher, Ignatius Piazza, Rene Efrain Morales-Moreno, Top Rank Builders, Inc.,
All American Concrete & Masonry, Inc., and Morales Construction, Inc.); (2) fraudulent
transfers (against Front Sight, the VNV Trust Defendants); (3) intentional interference with
contractual relations (against Ignatius Piazza, Jennifer Piazza, and the VNV Trust Defendants);
(4) conversion (against Front Sight, Ignatius Piazza, and Jennifer Piazza); (5) civil conspiracy
(against all counterdefendants); (6) judicial foreclosure (against Front Sight); and, (7) waste
(against Front Sight, Ignatius Piazza and the VNV Trust Defendants).! Dr. Piazza now brings
this motion to dismiss Defendants’ First Amended Counterclaim, specifically Defendants’ claims
for fraud and fraudulent transfers. The allegations of the Counterclaim are not well-founded, and
many of them are conclusory and made upon information and belief in an attempt to keep the

claims alive in the face of a motion to dismiss.>

! This Motion to Dismiss will concern only the claims brought against Dr. Piazza. The remaining Counter-
Defendants will file separate Motions to Dismiss.

% As a preliminary matter, Plaintiff points out that in its counterclaim, LVDF refers to the Amended Deed of Trust
by calling it simply the “Deed of Trust.” A little background should help prevent any confusion: LVDF’s claim for
judicial foreclosure seeks to foreclose under the document entitled First Amendment to Construction Deed of Trust,
Security Agreement and Fixture Filing recorded on January 12, 2018, in the Nye County Recorder’s office as
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IV.

THE COURT SHOULD DISMISS COUNTERCLAIMANTS’ COUNTERCLAIMS FOR
FRAUD AND FRAUDLENT TRANSFERS

As mentioned above, on June 4, 2020, Defendants filed their Answer and First Amended
Counterclaim. Dr. Piazza now moves to dismiss the newly-asserted claims against him (Fraud

and Fraudulent Transfers).

A. LEGAL STANDARD FOR NRCP 12(b)(5) MOTION TO DISMISS

1. NRCP 12(B)(5) REQUIRES DISMISSAL WHERE A CLAIM FAILS TO
ALLEGE ENOUGH FACTS THAT, IF TRUE, WOULD ESTABLISH A BONA
FIDE CLAIM FOR RELIEF

NRCP Rule 12(b)(5) allows a party to move for dismissal of a counterclaim for “failure
to state a claim upon which relief can be granted.” If the Court assumes the veracity of the
factual allegations pleaded, for the purposes of a 12(b)(5) motion to dismiss, taking them at “face
value” and construing them “favorably” for the pleading party, dismissal is required where it
appears that the facts alleged “fail to state a cognizable claim for relief.”” Morris v. Bank of
Amer. Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (internal quotation marks omitted)
(quoting Edgar v. Wagner, 101 Nev. 226, 227-28, 699 P.2d 110, 111-12 (1985)). Where the
party seeking dismissal proves “beyond a doubt” that the counterclaimant “could prove no set of
facts which, if accepted by the trier of fact, would entitle him [or her] to relief,” dismissal of the
counterclaim is appropriate. See id. (alteration supplied in Morris) (internal quotation marks
omitted) (quoting Edgar, at 228, 699 P.2d at 112).

Counterclaimants must do more than simply parrot the legal elements of its claims and

still hope to survive dismissal pursuant to NRCP 12(b)(5). Nevada law requires

Document No. 886510 (“Amended Deed of Trust”). (See LVDF’s Counterclaim, p. 18, Is. 17-20) (explaining that
LVDF’s Counterclaim means the Amended Deed of Trust when referencing “Deed of Trust,” net the document
entitled Construction Deed of Trust, Security Agreement, Assignment of Leases and Rents, and Fixture Filing
recorded on October 13, 2016, as Document No. 860867 in the Nye County Recorder’s office). Plaintiff reserves
the right to argue that the Amended Deed of Trust is not a legitimate deed of trust under Nevada law.
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Counterclaimants to demonstrate their claims in a way that provides adequate notice of the
nature of those claims, not just notice of the simple existence of those claims. Western States
Constr. v. Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992) (citing Hay v. Hay, 100 Nev.
196, 198, 678 P.2d 672, 674 (1984).
2. NEVADA TIAW DISFAVORS PLEADING WITH CONCLUSORY
ALLEGATIONS AND A CLAIMANT MUST ASSERT ACTUAL FACTS

THAT, IF TRUE, SHOW WHY RELIEF IS JUSTIFIED IN ORDER TO
SURVIVE DISMISSAL

In Taylor v. State, the Supreme Court of Nevada found the complaint’s conclusory
factual allegation of waiver to be “insufficient,” even after acknowledging that “[i]t is true that
the pleading of conclusions, either of fact or of law, is sufficient under NRCP, provided the
allegation is sufficiently definite to give fair notice of the nature and basis or grounds of the
claim....” 73 Nev. 151, 152-53, 311 P.2d 733, 734 (1957) (emphasis added). The allegation at
issue in the Taylor opinion was plainly conclusory, and the Supreme Court of Nevada upheld, on
appeal, the district court’s order dismissing the claim:

The complaint alleged “That the defendants, the State of Nevada and University

of Nevada, have waived their immunity from suit for the cause herein set forth.”

The trial court held this allegation insufficient, relying upon the general rule that

waiver is a conclusion of law and that the facts from which the conclusion flows
must be pleaded.

Id. at 152,311 P.2d at 734. And, in doing so, the Taylor opinion upheld the trial court’s finding
that the fact of waiver was insufficiently pled.

B. DEFENDANTS’ CLAIM FOR FRAUD SHOULD BE DISMISSED FOR FAILURE
TO STATE A CLAIM

As its “First Cause of Action,” Defendants’ allege fraud against Front Sight, Morales,
Ignatius Piazza, Meacher, and the Morales Entities. To prevail on a claim for fraud, also known
as intentional misrepresentation, plaintiff must prove the following elements by clear and

convincing evidence: (a) that the defendant made a false representation; (b) with knowledge or
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belief that the representation was false or without a sufficient basis for making the
representation; (c) that the defendant intended to induce the plaintiff to act or refrain from acting
on the representation; (d) the plaintiff justifiably relied on the representation; and (e) the plaintiff
was damaged as a result of his reliance. J.A. Jones Const. Co. v. Lehrer McGovern Bovis, Inc.,
120 Nev. 277, 290-91, 89 P.3d 1009 (2004); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249,
1260, 969 P.2d 949 (1998) (plaintiff has burden of proving each element of fraud claim by clear
and convincing evidence). As required by NRCP 9(b), fraud must be alleged with particularity
in order to afford adequate notice to the opposing party. Ivory Ranch, Inc. v. Quinn River Ranch,
Inc., 101 Nev. 471, 73, 705 P.2d 673 (1985). This means that the circumstances attendant to the
alleged fraud must be detailed and include averments to the time, the place, the identity of the
parties involved, and the nature of the fraud or mistake.” Brown v. Kellar, 97 Nev. 582, 583-84,
636 P.2d 874 (1981).

Here, the Amended Counterclaim’s allegations fall far short of threshold pleading
requirements to state a claim for fraud.

1. Defendants’ fraud counterclaim is not pled with particularity

To plead fraud with particularity, Defendants must include detailed allegations regarding
the time, place, and identities of the parties involved in the fraud scheme, including all attendant
circumstances pertaining to the fraud.

Here, Defendants’ fraud claim does not state with particularity how, when, or where Dr.
Piazza made false statements to LVDF or any other Defendant. There are no allegations in the
Counterclaim whatsoever regarding Dr. Piazza in his personal capacity. There is no mention of
any contact whatsoever between Dr. Piazza, Mr. Morales or the Morales Entities. The alleged
fraud scheme is merely presumed. Dr. Piazza’s role is not specified or detailed in any way.

Defendants do not allege how Dr. Piazza knew or could have known of any scheme
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between Front Sight and Morales or the Morales Entities because the only communications
alleged in the Counterclaim are between Mr. Meacher and Mr. Fleming. The Counterclaim does
not state whether, how, or when Dr. Piazza negotiated this allegedly fraudulent scheme with Mr.
Morales. The Counterclaim does not state that Dr. Piazza knew about or ratified fraud
committed by other directors or officers of Front Sight. The allegations in the Counterclaim as
currently pled equally support a scenario where Front Sight obtained funding for construction
from the Morales Entities. If the facts alleged, absent the Defendants’ conclusory declarations of
an alleged fraud scheme, merely support a legitimate business transaction, then Defendants have
failed to plead fraud with sufficient particularity.

Moreover, the facts as currently pled, at best, could only support a fraud claim by Front
Sight against Mr. Morales and the Morales Entities because Defendants have only merely alleged
that both Front Sight and Mr. Morales knew at the time that each executed the Morales LOC that
Mr. Morales could not fund the entire $36 million balance of the line of credit. Even if true,
Defendants do not even allege one fact to demonstrate how Front Sight, much less Dr. Piazza in
his individual capacity, could have known that at the time the Morales LOC was executed.

Therefore, Defendants’ fraud counterclaim fails for lack of factual assertions that could
demonstrate fraud with particularity.

2. LVDEF’s fraud counterclaim fails because Meacher’s statement was true in every
respect

An essential element of a fraud claim is that the defendant made a knowingly false
statement. Jordan v. State ex rel. Dep’t of Motor Vehicles & Pub. Safety, 121 Nev. 44, 75, 110
P.3d 30, 51 (2005); J. 4. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 89
P.3d 1009 (2004); Barmettler v. Reno Air, Inc., 14 Nev. 441, 956 P.2d 1382 (1998); Blanchard v.

Blanchard, 108 Nev. 908 (1992); Bulbman, Inc. v. Nev. Bell, 108 Nev. 105, 111, 825 P.2d 588,
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592 (1992); Albert H. Wohlers & Co. v. Bartgis, 114 Nev. 1249, 1260, 969 P.2d 949, 957 (1998);
Sanguinetti v. Strecker, 94 Nev. 200, 206, 577 P.2d 404, 408 (1978); Lubbe v. Barba, 91 Nev.
596, 541 P.2d 115 (1975).

Meacher’s October 31, 2017 email to Fleming states in its entirety:

Attached please find fully executed documents between Front Sight Management
and our three primary contractors. This Construction Line of Credit and
associated Promissory Note extends to Front Sight up to $36,000,000 in
construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment
Letter to provide an additional $15,000,00 to Front Sight for any business purpose
we elect. As I told you, the lender will want to see an updated appraisal from
Mark Lukens or another MAI appraisal firm of their election. This loan is being
funded all at once and is scheduled to close at the end of November.

I also sent you by overnight delivery the three revised documents between Front
Sight Management and Las Vegas Development Fund. They are:

First Amendment to the Loan Agreement executed by Naish

Amended and Restated Promissory Note executed by Naish

First Amendment to Construction Deed of Trust, Security Agreement and
Fixture Filing executed by Naish

Please counter sign these three and return a fully executed copy to me.

These documents and the attached construction line of credit along with the
upcoming Letter of Commitment from USCP should jump start the marking in
both China and India. Please release the funds for the investor you now hold and
give me the vehicle by which we send the fund for Dr. Shah’s marketing road
show that we promised with his next closing. Also light a fire under David and
Kyle. Get them to put some serious effort to close the 26 investors in China who

are currently looking for another project. There are now no excuse for not closing
more of these EB-5 investors.

See Exhibit 1.

Meacher only made true statements to Fleming. Meacher stated that Front Sight entered
into a $36 million line of credit with the Morales Entities. The Morales LOC is a construction
line of credit that authorizes Front Sight to engage the Morales Entities. See Answer and

Amended Counterclaims, Exhibit 8, pp. 6-7. The Morales LOC is evidenced by a promissory
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note executed by Ignatius Piazza on behalf of Front Sight. Id. at p. 7. These statements are
objectively true. LVDF attached a copy of the Morales LOC to its counterclaim. There is no
doubt about the existence of the line of credit or its balance. Meacher made no further
representations regarding the Morales LOC other than that it existed, that it was between Front
Sight and the Morales Entities, and that it had a maximum balance of $36 million. Because all of
these statements are objectively and unequivocally true, Meacher cannot have committed fraud
as a matter of law.

Although Defendants now claim Dr. Piazza is somehow individually responsible for
Meacher’s e-mail, Defendants did not plead that Meacher knew that his statement was false.
Defendants did not plead that Meacher was privy to any negotiations of the Morales LOC.
Defendants did not plead that Meacher had even spoken to Morales about the Morales LOC.
Meacher’s email does not state how, when or to what extend that Front Sight intends to use the
Morales LOC. Meacher does not even offer an opinion on whether the Morales LOC meets the
definition of senior debt under the Construction Loan Agreement. Meacher’s email only
includes true statements regarding the Morales LOC.

Defendants did not plead any facts to demonstrate that Dr. Piazza ratified Meacher’s
statements, even if they were false, sufficient to sustain a fraud claim against Dr. Piazza in his
independent capacity. Defendants did not plead any facts to suggest that Dr. Piazza benefitted in
his personal capacity by any statements made by Mr. Meacher. If Meacher made his statements
in his capacity as an officer of Front Sight, then Defendants would only have a fraud claim, if at
all, against Front Sight. The very purpose of corporate formalities is to shield the owners of a
corporation from liability by actions taken by corporate officers.

To support a fraud claim against Dr. Piazza in his personal capacity, Defendants had to

allege particular facts that demonstrate how Dr. Piazza acted solely for his individual benefit, as

10
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opposed to Front Sight’s benefit, or that Dr. Piazza is the alter ego of Front Sight. Defendants
have pled neither. Accordingly, Defendants’ fraud claim against Dr. Piazza fails as a matter of
law and must be dismissed.

3. Defendants’ fraud counterclaim fails because Morales performed on his Line of
Credit

LVDF’s fraud claim against Front Sight, Meacher, and Morales absolutely depends on
Front Sight never actually utilizing the Morales LOC. If Front Sight utilized the Morales LOC,
then LVDF’s fraud claim necessarily fails because LVDF unequivocally asserted that neither
Front Sight nor the Morales Entities intended to utilize the Morales LOC. LVDF also called the
Morales LOC a “sham” loan. If the Morales LOC was used by Front Sight, even once, it was not
a “sham” loan and neither Front Sight, Mr. Morales, Mr. Meacher, nor Dr. Piazza made any false
statements to Front Sight.

Dr. Piazza sent an email correspondence to Mr. Dziubla on February 28, 2018, wherein
he stated:

Don’t let the senior loan issue get in the way or be an excuse for failing to source
more investors. The fact that we are building the facility with cash flow and the
few investors you bring every couple months is what you should press to your
investors. We are strong, profitable, building the resort and it is a great
investment for them. As we complete more construction using the Morales
Construction line of credit, which we pay down each month, and need less in the
way of a senior loan, the better the senior loan terms are becoming. I have
hesitated signing any senior loan because we have two other lenders now offering
better terms . . . . Be patient, keep delivering investors, hopefully at the rate you
did this month and the senior loan will fall into place when it is needed. Right
now, even if we closed a loan, we do not have a use for the funds and it would be
foolish to take it and pay interest on money we couldn’t use in the construction of
the resort for at least another 3 to 4 months. . . .

Exhibit 2. (emphasis added) Dr. Piazza explicitly told Mr. Dziubla that Front Sight utilized the
Morales LOC and paid it down each month. On January 31, 2018, Mr. Meacher sent an email to

Mr. Dziubla, “The $36 million construction line of credit [Morales LOC] remains in place and is

11
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being used to mitigate cash flows for construction.” Exhibit 3.

Dr. Piazza testified that Front Sight paid the Morales LOC down when LVDF failed
deliver further EB-5 funds. See Evid. Hrg. Transcript, September 20, 2019, at pp. 132-133,
attached hereto as Exhibit 4. Mr. Morales also testified at his March 16, 2020 deposition that
Front Sight had to pay down the Morales LOC with its own operating capital because LVDF
failed to provide sufficient EB-5 funds to complete the project. See Transcript of the Deposition
of 30(b)(6) Witness of All American Concrete, Morales Construction, and Top Rank Builders -
Rene Morales, March 16, 2020 at p. 10:10-17, attached hereto as Exhibit 5. Both Mr. Meacher
and Dr. Piazza put LVDF on notice in early 2018 that Front Sight had utilized the Morales LOC.
Dr. Piazza testified that Front Sight utilized and paid down the Morales LOC. Mr. Morales
corroborated the testimony of Dr. Piazza.

Additionally, Front Sight’s own accounting records show numerous payments to the
Morales Entities from January 2017 to December 2017. See Evid. Hrg. Exhibit 47, pp. 0407-
0431. Because the objective evidence demonstrates that Front Sight actually utilized the Morales
LOC, the Morales Entities could not have committed fraud by extending a “sham” line of credit

to Front Sight.

4. LVDEF’s fraud counterclaims fails for lack of damages

Defendants claim that they were damaged by Meacher’s alleged fraudulent statement
because LVDF loaned Front Sight money that it would have otherwise never loaned. Even if
this allegation were true (it is not), Defendants have not been damaged by the alleged false
statements for three reasons: (1) LVDF is entitled to repayment of any funds loaned; (2) LVDF
has collected interest on the funds loaned; and, (3) LVDF has a security interest in land that is
worth far more than the total amount of the funds LVDF loaned Front Sight. Moreover, LVDF

is currently seeking to foreclose on its security interest in that land. Hence, even if Meacher
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made false statements (he did not), LVDF has only profited from those statements to date.
Accordingly, Defendants’ fraud claim as to Dr. Piazza in his individual capacity necessarily fails.

C. DEFENDANTS’ CLAIM FOR FRAUDULENT TRANSFERS SHOULD BE
DISMISSED FOR FAILURE TO STATE A CLAIM

Defendants assert fraudulent transfer claims against Front Sight and the VNV Dynasty
Trust Defendants under NRS 112.180 and NRS 112.190. Pursuant to NRS 112.180, a debtor
commits a fraudulent transfer in one of two ways. First, a fraudulent transfer occurs where the
debtor makes the transfer “with intent to hinder, delay, or defraud a creditor.” NRS
112.180(1)(a). Secondly, a fraudulent transfer occurs where the transfer was made “without
receiving reasonably equivalent value for the transfer or obligation” and where the debtor “the
remaining assets of the debtor were unreasonably small in relation to the business or transaction;
or, where the debtor incurred or intended to incur debts beyond the debtor’s ability to pay when
they become due. NRS 112.180(1)(b).

Pursuant to NRS 112.190, a fraudulent transfer occurs where a debtor makes a transfer to
an insider while the debtor is insolvent and where the debtor fails to obtain reasonably equivalent
value for the transfer. NRS 112.190(1).

Defendants assert that Front Sight made fraudulent transfers in 2016, 2017, 2018, and
2019 when it was insolvent, in the form of monetary transfers to Dr. Piazza via the VNV
Dynasty Trusts. See Counterclaim, 49 77-82. The alleged transfers increased Front Sight’s Loan
to Shareholder, which Defendants assert is nothing more than a “disguised distribution ... for the
benefit of a shareholder.” Id. at § 78.

Defendants’ fraudulent transfer claims rests on two premises: (1) Front Sight was
insolvent at the time of the transfers; and, (2) Front Sight did not receive reasonably equivalent

value for the transfers. Both premises are false.
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First, Front Sight was not insolvent at the time of the transfers. Defendants’ assertion
that Front Sight was insolvent at the time of the transfers is based upon a negative retained
earnings balance on its balance sheets in its 2016, 2017, and 2018 federal tax returns. Three
facts prove that Front Sight is not insolvent: (1) Front Sight’s balance sheet contained in its
federal tax returns do not list its assets at fair market value; (2) the Loan to Shareholder must be
repaid by the shareholder; (3) if either the Loan to Shareholder is repaid or Front Sight’s assets
(specifically the land upon which the resort and training facility lie) are presented at fair market
value, Front Sight’s retained earnings balance would no longer be negative. Additionally, Front
Sight is not insolvent because it has consistently posted net income from 2016 to 2019 and is
current on its obligations. Therefore, Front Sight is not insolvent. If Front Sight is not insolvent,
Defendants do not have a fraudulent transfer claim under either NRS 112.180 or NRS 112.190.

Under NRS 112.190, the text of the statute makes insolvency a prerequisite for a transfer
to be fraudulent. Under NRS 112.180(1)(b), a transfer is fraudulent where the debtor’s
remaining assets are unreasonably small in comparison to the transfer, frustrating the creditor’s
ability to collect on the debt.

Alternatively, the transfer is fraudulent where the debtor can no longer repay its
obligations as they become due after the transfer. Neither scenario applies to Front Sight. First,
Front Sight’s remaining assets, including its land, are more than sufficient to cover the $6.3
million owed to LVDF. The CLA states that the land upon which the project sits was appraised
at $25 million in 2016. See Evid. Hrg. Exhibit 33, at 0193.

Also, Front Sight cannot have made fraudulent transfers to under NRS 112.180(1)(b)
because it has received reasonably equivalent value for the transfers in the form of reciprocal
debt. Assuming what Defendants claim is correct, Front Sight transferred funds to a shareholder,

which is one side of the transaction. The other side to the transaction is the Loan to Shareholder,
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which must be repaid. Therefore, Front Sight has received reasonably equivalent value for the
transfers where it is owed the funds.

Front Sight cannot have committed fraudulent transfers under NRS 112.180(1)(a)
because the transfers must be made with intent to “hinder, delay, or defraud” LVDF. However,
pursuant to Section 1.3 of the CLA Front Sight may not prepay any advance on the loan until an
investor’s 1-829 Petition is fully adjudicated. See Evid. Hrg. Exhibit 33, at 0206. Here,
Defendants have taken the position that Front Sight cannot repay the loan because no investor’s
1-829 Petition has been adjudicated. By definition, Front Sight could not have made the transfers
with intent to delay, hinder, or defraud LVDF. In fact, quite to the contrary, Front Sight would
gladly repay the loan immediately if Defendants would agree to allow it to do so.

Additionally, the policies that support the law of fraudulent transfers do not apply to
Front Sight’s transfers to the Dynasty Trusts because LVDF is a secured creditor whose security
interest is indisputably over-secured. The purpose of the Nevada Fraudulent Transfer Act is to
prevent a debtor from defrauding a creditor by transferring assets to third-parties to frustrate the
creditor’s right to collect. Here, LVDF is a secured creditor whose loan is secured by a Deed of
Trust. The value of the land at the time of execution of the CLA was $25 million, while LVDF’s
loan is only $6.35 million. LVDF has more than adequate recourse to collect on its debt via
foreclosure on its Deed of Trust. Accordingly, even if Front Sight transferred every dime of
revenue it earned to the Dynasty Trusts, LVDF’s security interest and ability to collect on the
loan would not be impaired.

The only basis for a fraudulent transfer claim against Dr. Piazza is that the alleged
transfers to the Dynasty Trusts benefitted Dr. Piazza and were made in exchange for a Loan to
Shareholder. However, this very fact defeats Defendants’ fraudulent transfer claim because

where Dr. Piazza must pay the loan back to Front Sight, then Front Sight has received reasonably
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equivalent value for the transfers in the form of the liability due. If Front Sight were to declare
bankruptcy, its Loan to Shareholder would be priority debt that would be paid before any other
unsecured creditors. The fact that Dr. Piazza owes the funds to Front Sight is fatal to
Defendants’ fraudulent transfer claim.
Therefore, Defendants’ fraudulent transfer claim fails as a matter of law and must be
dismissed.
V.

CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that the Court grant this motion to
dismiss Defendants’ counterclaims for fraud and fraudulent transfers against Dr. Piazza.
Additionally, Dr. Piazza requests that this Court deny any request for leave to amend, as these
specific counterclaims.

DATED this 19" day of August, 2020.

ALDRICH LAW FIRM, LTD.

/s/ John P. Aldrich

John P. Aldrich, Esq.
Nevada Bar No. 6877
Catherine Hernandez, Esq.
Nevada Bar No. 8410
Jamie S. Hendrickson, Esq.
Nevada Bar No. 12770
7866 West Sahara Avenue
Las Vegas, Nevada 89117
Telephone: (702) 853-5490
Facsimile: (702) 227-1975
Attorneys for Plaintiff/Counterdefendants
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From: Jon Fleming <jfleming@EBSimpactcapital.com>

Sent: Tue, 31 Oct 2017 17:02:10 -0700

To: Mike Meacher <meacher@frontsight.com>

CC: Ignatius Piazza <Ignatius@frontsight.com>, Bob Dziubla <rdziubla@eb5bimpactcapital.com>
Subject: RE: Executed documents from Front Sight

Mike,

Thank you for sending the attached documents. | will confirm with you when | get the overnight
package with the loan amendment documents and return the copies of the signed documents.

We will update the agents on the financing progress and do all we can to close new investors. |
will also call you to update you on some other progress.

Thanks,

Jon

From: Mike Meacher [mailto:meacher@frontsight.com]
Sent: Tuesday, October 31, 2017 11:51 AM

To: Jon Fleming <jfleming@EB5impactcapital.com>
Cc: Ignatius Piazza <ignatius@frontsight.com>
Subject: Executed documents from Front Sight

Jon,

Attached please find fully executed documents between Front Sight Management and our three
primary contractors. This Construction Line of Credit and associated Promissory Note extends to
Front Sight up to $36,000,000 in construction credit pursuant to the terms of the agreements.

Naish will be at U.S. Capital Partners later this week to execute the Commitment Letter to provide
an additional $15,000,000 to Front Sight for any business purpose we elect. As | told you, the
lender will want to see an updated appraisal from Mark Lukens or another MAI appraisal firm of
their election. This loan is being funded all at once and is scheduled to close at the end of
November.

A - 005135



Case 22-01116-abl Doc 76-5 Entered 07/18/22 15:23:06 Page 37 of 50

| also sent you by overnight delivery the three revised documents between Front Sight
Management and Las Vegas Development Fund. They are:

First Amendment to the Loan Agreement executed by Naish
Amended and Restated Promissory Note executed by Naish

First Amendment to Construction Deed of Trust, Security Agreement and Fixture Filing
executed by Naish

Please counter sign these three and retumn a fully executed copy to me.

These documents and the attached construction line of credit along with the upcoming Letter of
Commitment from USCP should jump start the marketing in both China and India. Please release
the funds for the investor you now hold and give me the vehicle by which we send the funds for Dr.
Shah'’s marketing road show that we promised with his next closing. Also light a fire under David
and Kyle. Get them to put some serious effort to close the 26 investors in China who are currently
looking for another project. There are now no excuse for not closing more of these EB-5 investors.

Thanks,
Mike

Meacher@frontsight.com
702-425-6550

A - 005136
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EXHIBIT 2



Case 22-01116-abl Doc 76-5 Entered 07/18/22 15:23:06 Page 39 of 50

From: Ignatius Piazza <ignatius@frontsight.com>
Sent: Wed, 28 Feb 2018 20:46:05 -0800

To: Robert Dziubla <rdziubla@eb5impactcapital.com>
CC: Mike Meacher <meacher@frontsight.com>
Subject: RE: Well done Bob!

Thanks Bob,

Don't let the senior loan issue get in the way or be an excuse for failing to source more investors.
The fact that we are building the facility with cash flow and the few investors you bring every couple
months is what you should press to your investors. We are strong, profitable, building the resort and
it is a great investment for them. As we complete more construction using the Morales
Construction line of cr